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REMINISCENCES OF THADDEUS STEVENS. 


By THomas W. L toyp. 


HE first case ever tried in the courts by 
T Thaddeus Stevens, the “Grand Old 
Commoner” of Pennsylvania, was one aris- 
ing under the Fugitive Slave Law, and 
strangely enough, Stevens was against the 
fugitive slave. How much this may have 
had to do with shaping his future career as 
an uncompromising abolitionist and friend of 
the negro, it would be interesting to know. 
Certain it is, that next to Abraham Lincoln, 
he was the best friend the negro ever had, 
both in public and private life. 

With all his unbending rigor and apparent 
sternness he was possessed of the kindest of 
hearts, as the following incident well illus- 
trates. He was very fond of the game of 
draw poker, and frequently sat down to the 
enjoyment of a “little game” with a few con- 
genia! friends. One morning, as he was 
on his way to the Capitol, after an all night 
sitting, at which he had come out winner to 
the extent of one hundred dollars and which 
he had rolled up in bills in his trousers pock- 
et, he was accosted by an old colored woman, 
who asked for alms. Without a moment’s 
hesitation, Stevens pulled out the roll of bills 
and handed it all to her, remarking to his at- 
tendant, “God moves in a mysterious way 
his wonders to perform.” 

In the House of Representatives he was 
the unquestioned leader and he ruled it with 
It was very dangerous to 
arouse him, as many a member learned to 
his cost, and any attempt to cross swords 
with him in debate, savored of rashness. His 
wit was as keen as a rapier, and few of his 
colleagues ever had the temerity to provoke 


a rod of iron. 











it. Upon one occasion, however, a new mem- 
ber referred to Stevens in a rather sarcastic 
manner, and when he had finished the latter 
arose and drawled out: “Mr. Speaker, I did 
not know the gentleman had so much wit, 
but he has—just so much.” 

Upon another occasion, when a bill was 
under consideration prohibiting the sale of 
intoxicating liquors in the Capitol building, 
an amendment was offered, making it apply 
to all public buildings. “Ah, Mr. Speaker,” 
said Stevens, “I know what the gentleman 
is after. He wants to put the bill in such 
shape as to be certain of having it vetoed.” 
When it is remembered that Andrew John- 
son then qccupied the White House, whose 
fondness for the “cup that cheers” is well 
known, the point of the remark will be ap- 
preciated. 

During his last illness, a number of Penn- 
sylvania politicians called upon Mr. Stevens 
to pay their respects and in the course of the 
conversation, one of them remarked upon his 
appearance “Ah, gentlemen,” he said, “it 
is not my appearance that I am concerned 
about just now but my dis-appearance.” 

When they were about to take their leave, 
Stevens said to the gentlemen, “My friends, 
I am much obliged to you for this visit. I 
wish you could stay longer. I would like to 
talk to vou about the political situation and 
the state of the country, but you may be 
assured that things are all right now, and 
when I am dead and buried and forty million 
worms have been poisoned by the medicine 
that Dr. Young has been stuffing into me, 
this Government will be standing as strong 
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as ever.” This indulgence in wit was con- 
tinued until his latest hour, and affords an- 
other instance of “the ruling passion strong 
in death.” 

Stevens was a unique figure in our legisla- 
tive history; as absolutely so, in his particu- 
lar sphere, as were Lincoln and Grant in 
theirs. They were a wonderful triumvirate, 
each seeming born for the niche he was de- 
stined to fill. There was nothing in the previ- 
ous history or experience of Stevens to parti- 
cularly point him out as the man who was to 
shape all the important iegislation needed in 
the great crisis of our history. He was a 
lawyer, devoted to his profession, and not 
known as a man of affairs, and yet on his en- 
trance into Congress, he went at once to the 
head, by a sort of mental gravitation, and 
no man questioned his stipremacy. 

His tactics were peculiar, notably so in 
the exceeding paucity and brevity of his re- 
marks. He rarely made a set speech. The 
matters of legislation which he had in charge 
were perfected in committee, and he rarely 
permitted an amendment. 

Upon one occasion an amendment was 
proposed to an appropriation bil. Stevens 
said, “Mr. Chairman, I am opposed to the 
amendment. I don’t know what the amend- 
ment is, but I am opposed to it.” It was de- 
feated. On another similar occasion, he 
said, “Debate is exhausted on the amend- 
ment and everybody here is exhausted. Let's 
have a vote.” 

In replying to Brooks, of New York, 
whom he came as near hating as he could 
hate anybody, he said, “I do not think it is 
worth while to reply to the remarks of the 
gentleman from New York, because, accord- 
ing to his own statement, he has the sym- 





pathy of no party, stands by himself, speaks 
nobody’s opinion but his own, and expects 
nobody to believe him.” And on another oc- 
casion, in reply to the same member, he said, 
“Mr. Chairman, I do not very well under- 
stand how a gentleman on this floor can 
justify himself in occupying the time of the 
House and wasting the money of the country 
when he tells us, upon rising and upon sit- 
ting down, that he knows he is doing a vain 
thing and that he is expending time for 
nothing. If I thought that, sir, I would hold 
my tongue.” 

Stevens’ adroitness of statement was 
shown on another occasion, when he and 
Washburn of Illinois got into an unseemly 
wrangle and a member from Michigan made 
a point of order on them and said that they 
were both old enough to know better. Stev- 
ens said, “Mr. Speaker, The gentleman 
from Michigan is right and I feel that I owe 
an apology to the House for the remarks 
made by the gentleman from Illinois.” He 
said of Henry J. Raymond, who was accus- 
tomed to make a speech on one side of a 
question and then vote on the other, that 
he had the advantage of other members of 
the House in the matter of pairing, as he 
could always pair with himself. 

Stevens was indifferent to public sentiment 
and never hesitated in his course from any 
apprehension of popular disapproval. He 
was totally lacking in personal magnetism; 
possessed none of the arts by which the 
masses are influenced; and carried men with 
him by pure unflinching logic, which con- 
vinced the reason rather than stirred the 
emotions. His like will probably never be 
seen again. 
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FINK v. EVANS. 


It PICKLE 413. 


By ALBERT W. GalINEs, 
Of the Chattanooga, Fennessee, Bar. 


"T wis a starlit bright November night, 

And the moon, with its shimmering beams, 
Rose over the hills of old McMinn, 
Silv’ring the woods and streams. 

’Twas an ideal night for the chase of the fox 
In the Mouse-Creek Country round, 

And a single blast on the hunter’s horn 
Calls yelping forth many a hound. 

Then away they fly with a hue and cry, 
Through wood, o’er hill and dale, 

Till the baying sound from a distant hound 


Announces the strike of the trail; 

Then vet’ran and pup take the leader’s call up, 

Till the cry of the howling pack,— 

On the wings of the night, brings the hunter delight, 
For the dogs are now hot on the track. 


3ut Reynard was ever a sly, old fox, 

And he deals in deepest disguise, 

In the midst of the chase, an arch smile on his face, 
He takes to the railroad ties. 

The west-bound fast express was due— 

Which was probably known to the fox— 

Who now leaves his trail and the scent on the rail. 
Just to get those dogs in a box. 


So hound after hound, with his nose to the ground, 
As the train thunders down the grade, 

Along the track flies, fairly leaping the ties, 

Not suspecting the trap that was laid. 

O, horror to relate! ’tis as certain as fate, 

There'll be a collision, unless 

One gets off the track or the other goes back, 

The dogs or the fast express. 

With dogged, unyielding persistence, the hounds 
Dispute the right to the track, 

Till along come the cars, like the mad rush of Mars, 
And kill about half of the pack. 


Now the hunter who owned those vaiuable dogs— 
Worth more because dead, I think— 
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Was sorely aggrieved at the treatment received, 
So he sued the receiver—Fink. 

Grave, serious, difficult questions of law 

Rose before the honorable courts; 

Fierce the battle was waged by the counsel engaged, 
As we gather from Pickle’s Reports. 

One very vexed question arose in the case, 
Whether, under the Tennessee laws, 
Considering his acts and all of the facts, 

The fox was the proximate cause. 

For it may be admitted that, if as a fact, 

The fox had not gone on the track 

Those valuable curs, it surely appears, 

Would not have been lost from the pack. 


Then another difficult question arose 

In the struggle to get redress, 

In which of them lay the clear right of way, 
The dogs or the fast express. 
The cars had the right to the railroad track, 
This point was perfectly plain, 

sut the right of the pack on the fox’s track 
Clearly clashed with the right of the train. 

If a track’s on a track, and a train and a pack 
Have both of them rights of way, 
Then the question of right becomes one of might, 
So all the authorities say. 


But what was the value of the dogs deceased? 

A question of dire import, 

And one that was vexing and very perplexing, 

And that worried the honorable court. 

The proof of the plaintiff estabtished the fact, 

That the dogs were young and fleet, 

And that while ev’ry hound was good “all round,” 

For the possum they couldn't be beat. 

The plaintiff himself when he got on the stand, 

Told the twelve as they sat in the box, 

That a hound, as a rule, was worth more than a mule 
That is—for the chase of the fox. 

The defendant made light of the proof thus adduced, 

As foolish, absurd and thin, 

And he proved without doubt that hounds were without 
Any value in old McMinn. 





But the court, considering all of the facts, 
Held the hounds did not exercise 
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That care and forethought which the law says they ought. 
Thus causing their own demise; 

That a prudent hound-dog, in a case like this, 

Would employ his gumption and brain, 

When the whistle would blow he wouldn’t be slow 


In giving away to the train. 


When the plaintiff was told the result:of the suit, 
And he figured the costs and the fees, 

It is thought then and there the circumambient air 
Felt quite a perceptible breeze. 

When further informed, in a technical way. 

That the learned Court, the Curia, 

Had decided his case by applying the phrase 


Of damnum absque injuria, 


It is possibly true that he said that he knew 

No Latin—and couldn’t translate, 

But he thought that he heard a strong English word 
In the Latin which settled his fate; 

To his feelings long pent he would have to give vent, 
And he did it without any qualm, 

For his feelings were best and most clearly expressed 
In that Latin’s first syllable—damn. 





DECISIONS IN FRANCE. 


By H. CLEVELAND COxE, 
Of Paris, France. 


NE of the first things an American law- 

yer asks, when visiting France, is “What 
are the decisions” on this or that point in 
connection with the interpretation of the 
Civil Code? When told that decisions of 
Courts are not binding, he is not unlikely 
tempted to compliment himself on being an 
American lawyer and living in a country 
where he can tell beforehand, approximate- 
ly, how the Court is going to decide on many 
questions propounded by his clients. The 
American lawyer, however, resident and 
practising his profession in France, while, 
perhaps, flattering himself on his American 
judicial system, is sometimes puzzled to 
know how to explain superiority of his sys- 


| 
| 
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tem to a Frenchman who asks “What is the 
American law?” on this or that point. 

The American lawyer, of course, explains 
that in his country there are forty-five States 
and that each State being, in certain respects, 
quite an independent country, makes its own 
laws on this or that subject, and their 
Courts are independent one of the other. 
Then his French confrére is likely to smile 
politely and, without making open com- 
parisons, will leave the American lawyer a 
vague impression that somehow the Ameri- 
can system may be open to criticism after 
all. 

Now, the fact is that both systems are 
good and that when you are accustomed to 
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any system, the keen edge of its defects are 
worn off by custom and habits of thought. 
The French have a system of decisions, so 
to speak, but they look upon these decisions 
in an entirely different way from ourselves. 
The French barrister or advocate, in plead- 
ing before the Court, will say in effect to the 
Bench, “Your Honor, you will decide just 
how you want to, but here is how the Court 


at Lyons decided in a similar case once, or at..| 


Nancy or in Paris.” But the advocate will 
not say to the Court, in effect, “Here is what 
your Court decided, or the Appeal Court de- 
cided, in a similar case, and so it is your 
duty to decide so and so. 

The French judge has a pretty good 
chance to injure the causes of justice by his 
freedom from being obliged to follow preced- 
ent to the degree to which his American con- 
frére is accustomed, The really sound edu- 
cation of the French judge is one reason why 
the system has not yet produced chaos. 

“A judge must give judgment between 
parties to a suit. But there his functions 
cease. He is forbidden to go further than 
that, that is to say, explains Colmet de San- 
terre, ‘to lay down principles for the future 
which would be applicable in all cases similar 
to that in which he has given judgment; for, 
to do so, he would be encroaching on the 
prerogatives of the Legislator.’ “This prin- 
ciple rests upon Article 5 of the Civil Code: 
Judges are not allowed to decide cases sub- 
mitted to them by way of general and settled 
decisions.’ ”* 

The meaning of this Article 5 of the Civil 
Code is, says Baudry-La-Cantinerie? “that 
the judge cannot perepetuate his views for 
all time in regard to his interpretation of the 
law—i. e., interpret the law today in such a 
way as to interpret it for the future. So that 
if a judge has wrongly construed the law the 
first time, it is useless to continue in the same 
path. So that the cause of justice will suffer 


* Manual of French Law, p. 87. 
* Précis de Droit Civil. 





less irom two contradictory decisions, than 
from a series o1 bad decisions which are con- 
sistent among themselves.” 

In early times French Parliaments rend- 
ered decisions on causes submitted to them 
which were called “arréts de réglement.” 
These decisions were quite like our Court de- 
cisions of the present day in America. The 
king, however, overruled these “arréts” 
whenever his caprices led him to desire to 
do so. The French Civil Code of today 
(Article 5 above quoted) clearly prohibits a 
judge from rendering “‘arréts de réglement” 
and this system appears to give satisfaction 
generally in France. I do not suppose a 
French lawyer really worries himself about 
the advantages or disadvantages of the sys- 
tem. He is used to it. The young French 
practitioner of today will point out that the 
profession is not as exclusive now as in 
former times; that conservatism has many 
advantages; that the branches of avoué (at- 
torney) and notaire (conveyancer) are un- 
reasonable monopoties; that allowing women 
to plead as advocates is rather of an experi- 
ment; that it is very severe on an avocat 
(barrister) not to be able to charge for his 
services and sue for his fees if need be, and 
so on; but that the present svstem of render- 
ing decisions in France should be exchanged 
for the American or English system, that the 
modest abstracts of cases which provide the 
French barrister with arguments should be 
swept aside in favor of our teeming shelves 
groaning under Reports, is as far from his 
imagination as to borrow judicial ideas from 
the tribes of Central Africa. 

The fact that a certain question has been 
decided altogether differently in different 
parts of France does not trouble the French 
lawyer of today. He remembers that if this 


‘kind of thing is inconvenient nowadays, it 


was worse in “the good old times,” when, as 
Voltaire said, a man travelling in his coach 
from one part of France to another, changed 
the system of laws under which he was gov- 
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erned as often as he changed horses. There 
is today what is cailed a “constant juris- 
prudence,” much vaiued apparently, by pro- 
fessors and commentators, but this “constant 
jurisprudence” is merely what we call the 
“tendency” of Courts to decide in one way 
or another. 

I see only one feature in modern French 
decisions which is characteristic of the pres- 
ent times—and that is an extraordinary de- 
velopment in the direction of deciding legal 
questions by—I know of no other expression 
better than “the rule of thumb.” If anyone 
can tell me by what process of legal reason- 
ing this new system of deciding legal ques- 
tions is arrived at, I sha!l be in a better posi- 
tion to define the “rule of thumb.” 

Chief- Judge (President) Magnaud, of 
Chateau-Thierry, is responsible for introduc- 
ing this system in France. This really tal- 
ented, conscientious man, but extraordinary 
jurist, has for a number of years been the 
hero of a large number of his fellow citizens, 
though a source of embarrassment (almost 
consternation) to his colleagues. His deci- 
sions are founded on a wide knowledge of 
human nature and an excellent knowledge ot 
psychological principles. But his decisions, 
from a lawyer’s point of view are perplexing 
—to say the least. A number of his deci- 
sions have been collected and printed, and it 
is the second volume of these decisions re- 
cently published that I have now before me. 
“Le bon juge” of Chateau-Thierry, as M. 





Magnaud is called, is not alone. At Paris, 
there is another “bon juge’—M. Séré de 
Riviéres, President of the 8th Correctional 
Chamber. 

To give an exampie of M. Magnaud’s de- 
cisions, let me cite a petition for divorce, 18 
March, 1903. M. and Mme. I. made mutual 
petition after voiuntarily living apart for ten 
years. Judge Magnaud granted the applica- 
tion, stating in the judgment “that under the 
circumstances, aduitery, of which one of the 
petitioners complained, was so justified by 
nature and sentiments of the heart that it 
could not be considered as the fault of one 
but of both in voluntarily living apart for 
so long.” Again, December 12, 1900, M. 
and Mme. T. mutually demanded divorce. 
Judge Magnaud declined to hear evidence, 
as useless, and granted the petition, giving 
as one of his reasons “that if divorce bv 
mutual consent was not yet the law of the 
land, the Court, nevertheless, should take the 
reciprocal petition into consideration, for 
wo souls could not be enchained perpetually one 
to the other against their consent.” These are 
only two decisions taken at hazard, but they 
will explain my meaning. That such a judge 
could keep his position is. difficult to under- 
stand, except on the grounds of the individual 
worth of the judge and the substantial satis- 
faction he gives. What a dangerous power 
an unworthy judge might exercise, if he 
were to follow the “rule of thumb” principle 
is fearful to contemplate. 
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SOME QUESTIONS OF INTERNATIONAL LAW ARISING FROM 
THE RUSSO-JAPANESE WAR. 


The Conduct of the Powers in Respect to Their Neutral Obligations. 


By Amos S. HERsHEY, 
Associate Professor of European History and Politics, Indiana University. 


N a previous paper attention was called to 

the fact that “the present Russo-Japanese 
War promises to present an exceptionally 
interesting and important field for the appli- 
cation of certain principles of International 
Law, more especially of some of those mod- 
ern rules governing the rights and duties of 
neutral States and individuals which are of 
comparatively recent origin, and to the 
growth of which the United States has so 
largely contributed.”* A number of delicate 
questions relating to the laws and principles 
of neutrality have already arisen; and, while 
we cannot hope to touch upon all such ques- 
tions, or to enter upon an exhaustive dis- 
cussion of any one of them within the limits 
of this paper, we may perhaps be able to 
throw some light upon doubtful points bv 
an examination of past precedents and fun- 
damental principles, and thus assist the 
reader in coming to an intelligent decision as 
to whether the conduct of the neutral Powers 
has thus far? been in conformity with their 
international obligations. 

At the very outset of the struggle an 
extremely interesting question arose in re- 
spect to the proper treatment of the sailors 
of the Russian vessels (the Korietz and the 
Variag) whose crews had been rescued. by 
neutral cruisers belonging to various nation- 
alities? which were lying in the harbor of 


* See THE GREEN Bac for May, 1904. 

? June 25, 1904. 

3 These were the French cruiser Pascal, the 
British cruiser Talbot, the Italian cruiser Elba, 
and the American gunboat Vicksburg. The 
charge made by the Russian newspapers that 
Captain Marshall, the commander of the Vicks- 
burg, refused to assist in the rescue of the Rus- 
sian sailors from the sinking Variag was admit- 
ted to be false by the Russian Government, 





Chemulpo at the time of the sinking of these 
vessels by the Japanese fleet on February 
8th. The Japanese, who appear to have 
feared that the rescued sailors would be 
surrendered to the Russians, at first de- 
manded their surrender as prisoners of 
war; but at least the British Govern- 
ment insisted upon taking those under its 
charge into British territory with a view 
to interning them until the close of the 
war or until other arrangements could be 
made. The Japanese Government, however, 
at last generously consented to their release 
on parole, and a wise and easy solution of 
what seemed at one time to be a very per- 
plexing problem was thus made possible. In 
the event of an unwillingness on the part of 
the Japanese Government to consent to such 
an arrangement, the obligations of neutrality 
would probably have best been fulfilled by 
interning them in neutral territory until the 
close of the war, in accordance with Prem- 
ier Balfour’s suggestion in the British Par- 
liament.* 
to be the proper course to pursue in the 


This is now universally admitted 


which expressed regret that the incident had 
created so much feeling. 

The Russian Press also showed considerable 
irritation over the fact that the commander of 
the Vicksburg did not join in the protest of 
the captains of the other neutral vessels in the 
harbor of Chemulpo against the violation of Ko- 
rean neutrality by the Japanese fleet. In so do- 
ing it is perhaps needless to say that the cap- 
tain of the Vicksburg was_acting clearly within 
his rights and that he was guilty of no impro- 
priety or act of unfriendliness toward Russia. 
His conduct seems to have been entirely correct. 


“ See the Evening Post for February 25th, for 
Balfour’s reply to an inquiry in the House of 
Commons. The Hague Conference of 1899 failed 
to agree upon the proper disposition of ship- 
wrecked, wounded, or sick belligerents, landed at 
a neutral port. 
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analogous case of an army which has been 
forced to retreat into neutral territory. The 
surrender of these sailors to Russia under 
the circumstances would have furnished a 
just cause for protest on the part of Japan, 
and might have tended in future wars either 
to discourage rescue from a sense of hu- 
manity for fear of offending one of the bel- 
ligerents on the one hand, or to have encour- 
aged it from motives of partiality on the 
other." 

In the earlier period of the war there were 
frequent comments in the Russian press on 


99 


what was called “American meddling.” ? 


* A different course was followed by the Brit- 
ish Government in the famous case of the Deer- 
hound, a private yacht belonging to the Royal 
Yacht Association of England. The owner of 
this yacht, acting at the request of Captain Win- 
slow of the Kearsarge, helped to rescue the offi- 
cers and crew of the Alabama upon the occasion 
of the latter’s sinking at the hands of the Kear- 
sarge during the Civil War. To the surprise of 
Captain Winslow, the Deerhound, after picking 
up a certain number of men, largely officers (in 
cluding Captain Semmes) of the Alabama, hastily 
and surreptitiously steamed off with its precious 
cargo to Southampton. Several of these had, as 
it seems, already surrendered themselves to the 
Kearsarge as prisoners of war, and there was 
some evidence of collusion between Captain 
Semmes and the owner of the Deerhound. To be 
sure, the Deerhound was a private yacht instead 
of a warship, but she seems to have had a sort 
of semi-official character as a boat belonging to 
the Royal Yacht Association. In any case, the 
British Government would probably have best 
performed its neutral duties by interning the offi- 
cers and men of the Alabama as prisoners of 
war. For the facts of the case, see the Claims 
against Great Britain, Vol. III. pp. 261-308 (1st 
sess. 41st Cong. 1869). For a somewhat different 
view of the law and the facts, see Bernard, The 
Neutrality of Great Britain During the American 
Civil War, pp. 429-30. 

* A loud outcry was raised by the Russian press 
late in February in consequence of a report that 
an application had been made to the United 
States Government by the Commercial Cable 
Company (presumably acting in the interest of 
Japan), for permission to connect Japan with 
Guam in the Philippine Islands (and thus with 
the rest of the world). by means of a submarine 
cable, it being feared that the two existing cables 
connecting Nagasaki with Shanghai would be cut 
by the Russians. In such a case Japan would 
have been cut off from telegraphic communica- 
tion with the rest of the world. : 

In Russia the view was said to have prevailed 
that the granting of such a permit by the United 
States would constitute a breach of neutrality, al- 


| 





These seem to have been largely inspired by 
the pro-Japanese tone of the American press, 
and also. by the interest manifested by the 
Government and people of the United States 
in the fate of China. It goes without saying 
that expressions of opinion and sympathy on 
the part of neutral individuals, or of the 
newspapers, or even of public meetings, in 
behalf of either belligerent do not constitute 
a violation of neutrality. No Government 
can be required to interfere with such free 
expression of opinion or sympathy, and it is 
not desirable in a land animated by the tra- 
ditions and spirit of freedom that it should 
attempt to do so. “It is a mere confusion 
of ideas to pretend, as Prince Mestchersky 
pretended a few days ago, and as some 
people in this country seem to imagine, that 
because it is our duty as a State to observe 
the legal obligations of neutrality, it is also 
our duty as a people to affect indifference 
toward both belligerents in the present 
struggle.” ® 

The American sympathy for Japan seems 
also to have sought expression in several 
practical ways. For example, it was an- 
nounced in February that sixty residents of 
Chicago (among them being a number of 
veterans of the Spanish-American War) in- 
though there seems to have been no official inti- 
mation or expression of opinion to this effect 
on the part of the Russian Government. Our 
Government appears to have been similarly non- 
committal. In reply to an informal inquiry by 
Count Cassini, the Russian ambassador, at Wash- 
ington, as to the truth of this report. Secretary 
Hay is said to have denied that the United States 
Government was at present considering such an 
application. (See Chicago Record-Herald for 
March 2, 1904). There thus appears to have been 
no official expression of opinion on either side, but 
it is interesting to notice that telegraph and tele- 
phone materials are included in the list of arti- 
cles considered contraband of war published by 
the Russian Government on February 28. 

The legality of propriety of laying such a cable 
would seem to depend upon the question of fact 
as to whether it was an enterprise in which the 
animus videndi or the animus belligerandi predomi- 
nated. P 

3Slightly adapted from: an editorial in the 
London Times (weekly ed.), for March 7, 1904. 


For some official utterances of American states- 
men on this head, see Wharton’s Digest III., §389. 
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tended to sail for the Orient in spite of an 
announcement by Japan to the effect that 
she desired no foreign troops, and numerous 
applications are said to have been made by 
American citizens for permission to enter 
the military and naval service of Japan. It 
was also reported in February that a move- 
ment was on foot at Atlanta to provile > 
warship for the service of Japan. At a mass 
meeting held in New York on February 
twelfth (at which the majority of those pres- 
ent were Japanese, but which was also at- 
tended by a number of American citizens— 
mostly Jews, it is said) a committee reported 
in favor of raising a Japanese war-fund of 
$5,000,000 by loans, gifts and contributions 
to the Red Cross Society. The question was 
raised as to whether American sympathizers 
could contribute to the Japanese war-fund 
without violating the neutrality laws of the 
United States or the obligations of Inter- 
The Japanese Consul Gen- 
eral, M. Uchida, is reported to have said that 
he thought this point had not been definitely 
settled, aithough he declared that he should 
be ready to receive contributions; but he was 
of the opinion that there could be no lega: 
objection to the purchase of Japanese war 
bonds as an investment, and he said that 
there was no question but that Americans 
could donate as much as they liked to the 
Japanese Red Cross Society... The recent 
successful floating of a large Japanese war 
loan in England and the United States, as 
also the successful floating of a still larger 
Russian loan in France, also raises the ques- 
tion as to the legality of such loans. 

In respect to the legality of foreign en- 
listment, it may be said that such enlistment 
is entirely and explicitly forbidden by the 
United States Neutrality Act of 1818 and 
by the British Foreign Enlistment Act of 


national Law. 


For a report of this meeting, see New York 
Times, for Feb. 13, 1904. M. Takahira. the Jap- 
anese minister at Washington, is said to have re- 
ceived numerous offers of large contributions to 
the Japanese war fund from Americans. 
known whether these were accepted. 


It is not 





1870, and, we presume, by laws or by procla- 
mations of neutrality in most countries. Our 
own law prohibits all American citizens not 
only from enlisting or entering the military 
or naval service of either beliigerent, but 
also from hiring another to enlist or from 
hiring another to go beyond the jurisdiction 
of the United States with intent to enlist.? 
The levying of troops within the borders of 
a neutral State or “anything like recruiting 
on a large scale” * is distinctly forbidden in 
modern times by the law of nations, and 
the failure to prevent these things would 
constitute a serious breach of neutrality. But 
on the other hand “a State is not expected 
to take precautions against the commission 
of microscopic injuries.” * “It is not implied 
for a moment that the Government of a 
neutral country is obliged to keep watch over 
each unit of its population, and (that it) can 
be made responsible if a man here and an- 
other there crosses its frontier for the pur- 
pose of taking service with a belligerent.” * 
Besides although there is no right of ex- 
patriation known to International Law, it is 
always open to any individual to renounce 
his nationality and enroll himself as a citizen 
or to enter the service of another State. The 
failure of the United States Government to 
prevent the departure of a certain number 
of her citizens for the Orient and the enlist- 
ment of these in the Japanese army could 
not be made a serious ground for complaint 
on the part of Russia, although such con- 
duct on the part of our citizens would be a 


*It should, however, be remembered in this 
connection that the municipal laws of a State are 
not necessarily the measure or standard of its 
international obligations. “It is not the duty of 
a netitral government to prohibit the enlistment 
of its subjects in the service of a foreign belliger- 
ent. such service taking place beyond its terri- 
torial jurisdiction. The neutral ruler may punish 
by municipal nenalty a subject so engaging, but, 
in default of treaty stipulation, he is under no 
international obligation so to do.” Walker, The 
Science of International Law, p. 446. 

* Lawrence, Principles, p. 533. 

* Hall, Treatise, p. 601. 

* Lawrence, op. cit., p. 533. 
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vioiation of our. own Neutrality Law.t. On 
the other hand our Government could not 
permit the levying or. recruiting of troops 
in this country by agents or friends of the 
Japanese Government. 

Our Neutrality Law also forbids any one 
from “fitting out and arming,” or “knowing- 
ly being concerned in the furnishing, fitting 
out or arming of any ship or vessei with in- 
tent that such ship or vessel shall be em- 
ployed in the service” of either belligerent. 
Since the incorporation of this principle in 
the Treaty of Washington in 1871 and the 
Geneva Award of 1872, no one is likely any 
longer to deny that this rule forms an inte- 
gral part of International Law, and the pro- 
posal to present Japan with a war-vessel, if 
made, was on the face of it absurd. The 
Government of the United States would 


have been bound by its international obliga-’ 


tions to have prevented the fitting out, arm- 
ing, and the equipping within its jurisdiction, 
as well as the departure, of such a vessel, 
and every contributor to such a fund would 
have been liable to arrest and punishment 
for a violation of the Neutrality Act of 1818. 

“The duties of neutrals happily do not 
impose any checks upon the humane im- 
pulses of the citizens of neutral countries, or 
upon the practical expression of their svm- 
pathies in case of the wounded, the widows, 
and the fatherless,’? and there can be no 
sound objection to contributions to any Red 
Cross Society, at least on the part of neutral 
individuals.” 

As to the question whether American 
sympathizers with Japan have a right to 
make gifts or voluntary contributions to a 
fund set aside for the purpose of assisting 


*This would only be the case if they actually 


enlisted or were hired or retained to go abroad 
with intent to be enlisted. It would not be a 
crime, under our neutrality law, for them merely 
to leave this country with intent to enlist, U.'S. 
v. Kazinski, 2 Sprague 7. For official opinions 
on the subject of enlistment. see Wharton’s 
Digest III., § 392. ; 


* From editorial in London Times for Febru- 
ary 13, 1904. 








Japan to carry on the war, the case is by no 
means so clear. There can, however, be no 
real question as to the legality of the pur- 
chase of war-bonds as an investment. Of 
course it would be a flagrant breach of Inter- 
national Law if such a loan were in any way 
to be advanced, supported, or guaranteed by 
a neutral Government. Although the legal- 
ity of loans by neutral individuals to be!- 
ligerent States has been denied by some emi- 
nent publicists,’ such a position is not in 
conformity with the practice of nations. 
“Money is a form of merchandise, and neu- 
tral individuals constantly trade in it with 
belligerent governments. It can be trans- 
ferred with the greatest ease, far more easily 
in fact, than other commodities. Commer- 
cial transactions in it could not be prevented 
except by an amount of espionage and inter- 
ference which would outrage human nature 
and render all trade impossible. No war of 
any magnitude takes place without a free 
resort by the combatant powers to neutral 
money markets. The stock in loans issued 
to provide funds for the conflict is hought 
and sold in other countries, just as freely as 
shares in foreign mines and railways... . 
When practice points entirely in one direc- 
tion it is idle to pit against it a so-called rule 


* E.g., by Bluntschli, §768; Phillimore, IIT., $151: 
Calvo, §§2628-30 (5th ed.); and Halleck (Baker’s 
ed.), II., p. 195. The cases De Wutz v. Hendricks, 
Common Pleas, 1824, 9 Moore, 586; Thompson v. 
Powles, Chancery, 1828, 2 Simon 194; and Ken- 
nett v. Chambers, U. S. Supreme Court. 14 How- 
ard 38, upon which the view of these publicists 
seems to be founded, merely go to the extent of 
holding that contracts to raise loans for the pur- 
pose of aiding communites whose belligerency or 
independence has not been recognized are illegal 
or invalid. This is a good example of the exces- 
sive deference which is sometimes paid to the 
decisions of judges whose opinions are often mere 
obiter dicta or are given a more extended applica- 
tion than they deserve. In dealing with the deci- 
sions of courts we should always remember that 
they are necessarily of limited application both 
as to subject matter and in respect to nationality. 
We should never forget that International Law is 
based upon the general practice of nations. This 
is one of the greatest objections to the teaching 
of International Law by the main or exclusive 
use of the “Case System.” 
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based on nothing better than the statement 
that gold is a prime necessity in war. It cer- 
tainly is; and nearly all agree that a belliger- 
ent may lawfully confiscate any supplies of 
it he may find in a neutral vessel on its way 
to the enemy. Money is contraband of war, 
and must be treated like other articles in the 
same category. The neutral lender in it 
lends at his own risk, but he commits no 
breach of the common law of nations by 
lending, and his government is under no 
obligation to attempt the impossible task of 
preventing him.” ? 

But it is claimed that gifts or voluntary 
subscriptions stand upon a different footing 
from ordinary loans. In 1823 the law officers 
of the British Crown, in response to an in- 
quiry from the British Cabinet in respect 
to the legality of certain funds which were 
being raised in behalf of the Greek revo- 
lutionists whose belligerency had _ been 
recognized by the British Goyernment, gave 
an opinion to the effect that “voluntary sub- 
scriptions of the nature alluded to were in- 
consistent with neutrality and contrary to 
the law of nations.” ? In commenting upon 
this opinion, Lawrence says, “Even in de- 
ciding, and rightly deciding that voluntary 
gifts and subscriptions were illegal, the Brit- 
ish law officers took care to add that the bel- 
ligerent against whom they were directed 
would not have the right to consider them 
as constituting an act of hostility on the part 
of the neutral government. Moreover, they 
abstained from recommending a prosecution 
of the subscribers on the ground that it 
would be almost certain to fail.” * 


But of what use, we may ask, is a prohibi- 
‘Lawrence. op. cit., pp. 522-23. Cf. Hall. p. 
508. 

* Lawrence, p. 523. For the documents, see 
Halleck (Baker’s ed.) II., pp. 195-97. But with 
respect to loans, the learned lawyers declared 
that “if entered into merely with commercial 
views, we think, according to the opinion of 
writers on the law of nations and the practice 
which has prevailed, they would not be an 
infringement of neutrality.” 


‘Lawrence, pp. 323-24. 





tion in International Law which can not b: 
made effective, or a rule for the non-enforce- 
ment of which a neutral State cannot be helc 
responsible. The only apparently soun 
argument in favor of such a rule which oc- 
curs to us is one which is based upon th« 
doctrine of intent. It might be urged that 
we ought to distinguish, as in the case oi 
the sale, construction, or exportation of ; 
war-ship, between a bona fide commercia! 
transaction and an intent to render assist- 
ance to one of the belligerents. But the 
rules of International Law have fortunately 
not been devised to satisfy the demands of 
logic or of any system of classification, and 
the doctrine of intent, at least as applied to 
ships of war,* is one of very doubtful value 
For, as an able writer has 
international wrongs . 


and validity. 
well said, “in 


‘the intent is not the thing chiefly or primari- 


oon 


lv regarded.’ 

So far as can be ascertained, the people 
and Government of the United States have 
fully discharged their neutral obligations 
toward both belligerents in this war up to 
the present time.® President Roosevelt’s 
Proclamation of Neutrality, issued on Feb- 
ruary roth, was more than usually full and 
explicit and it takes advanced ground on 
all important questions. In accordance 
with the terms of our Neutrality Law, the 
acceptance of commissions and enlistment 
in the military or naval service of either bel- 
ligerent are strictly forbidden.* In ac- 
cordance with the requirements of Interna- 
tional Law as well as of our Neutrality Act, 


*In respect to the construction, sale and 
exportation of ships of war, International Law 
would probably gain in efficiency as well as clear- 
ness if these acts were altogether forbidden. It 
is highly probable that this is now the rule. But 
this is a point which will be more fully discussed 
in a subsequent paper. 

*Bernard, The Neutrality of Great 
op. cit., p. 398. 

* June 25, 1904. 

*As has been noted above, these would not, 
strictly speaking, be offences in the eyes of 
International Law. 


Britain, 
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also prohibits “the fitting out and arming 
f any ship or vessel with intent that such 
hip or vessel shall be employed in the ser- 
ice of either belligerent,” as also the “in- 
reasing or augmenting of the force of any 
hip of war, cruiser, or armed vessel in the 
ervice of either of the said belligerents.” 
‘or the same reasons it also prohibits the 
preparing or setting on foot of any military 
xpedition or enterprise against the terri- 
iory of either belligerent, and it forbids the 
use of our ports or territorial waters for any 
military purpose. It also directs the en- 
forcement of the two twenty-four rules, viz.. 
the rule requiring that vessels belonging 
to either beliigerent and entering a neutral 
port during the war be required to leave 
within twenty-four hours after their arrival 
except in case of necessity, and the rule 
which provides that an interval of at least 
twenty-four hours must elapse between the 
departure from a neutral port of vessels be- 
onging to opposing belligerents. These 
rules are now so generally observed by neu- 
tral States that they are in all probability in 
process of becoming a part of the law or 
practice of nations, if, indeed, they do not 
already deserve that description. The same 
may be said of two other requirements, like- 
wise inserted in the President’s proclama- 
tion and now generally observed by the 
practice of nations, to the effect that ships 
of war belonging to either belligerent shall 
only be permitted to take in a supply of 
coal at any of our ports sufficient to take 
them to the nearest home port, and that the 
same vessel, after having once been fur- 
nished with coal, shall not receive another 
supply at any of our ports within three 
months,’ unless she shall in the meantime 


‘It is perhaps too much to say that these 
are rules of International Law at the present 
time, but they are undoubtedly in process of 
rapidly becoming so. They have been incorpor- 
ated into most of the recent Neutrality Procla- 
mations, at least in those of the United States, 
Great Britain and France. It seems always to 





have entered a port of the government to 
which she belongs. 

In a subsequent executive order, issued 
on March tenth, President Roosevelt 
warned all officials of the Government, 
whether civil, naval, or military, not only to 
observe all obligations of neutrality during 
the present war between Japan and Russia, 
but “also to abstain from either action or 
speech which can legitimately cause irrita- 
tion to either of the combatants.” This 
proclamation is said to have produced a good 
effect in Russia and to have somewhat al- 
layed the feelings of irritation of the Russian 
Government and people against the United 
States. Although doubtless an act of wis- 
dom and discretion on the part of our Presi- 
dent, this additional proclamation was not 
necessary from the point of view of our 
international obligations, and it can hardly 
be said to be binding upon the majority of 
those to whom it is addressed. 

If the United States seems to have a clear 
record in the matter of the faithful observ- 
ance of her neutral duties in this war, the 
same may be said of England and France. 
The Governments of both of these States 
appear to have performed their neutral obli- 
gations under somewhat difficult circumstan- 
ces in an admirable spirit of fairness and 
impartiality. 

France is said to have made an elaborate 
apology to the Japanese Government for 
having allowed the small Russian Mediter- 
ranean fleet to remain at Jibutil, a port in 
French Somaliland, for a longer period of 


time than the twenty-four hour rule per- 


be assumed in current discussions that these rules 
are part and parcel of International Law. Where 
modern Governments as well as the general 
public are willing to take such advanced ground, 
it would seem to be unbecoming for publicists to 
lag too far behind. This is especially true of the 
rules limiting the supply of coal in neutral ports. 
In view of the supreme importance of coal under 
conditions of modern naval warfare, there can 
scarcely be any question but that only a very 
limited supply should be furnished to belligerent 
vessels at neutral ports. 
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mits;' but inasmuch as the Mediterranean 
fleet was ordered back to the Baltic, it may 
be inferred that it was not permitted to take 
on a sufficient supply of coal at French ports 
tu enab‘e it to reach itts destination in the 
East. It is difficult, however, to see why 
the French Government should have been 
obliged to apologize to Japan for a violation 
of the twenty-four hour rule inasmuch as the 
observance of this rute can scarcely be said, 
strictly speaking, to form any part of the re- 
quirements of International Law. The 
French Manifesto of Neutrality, moreover, 
inakes no mention of a time limit after which 
the sanctuary of its harborage is forbidden 
to a belligerent vessel.” 

England, on the other hand, has not only 
refused to supply Russian war and _ tran- 
sport vessels with more coal than was neces- 
sary to take them to their nearest home 
port,’ but, in accordance with the terms 


‘See New York /ndependent for February 25, 
1904. 

* At least so says the Saturday Review for 
February 27, 1904. This omission is all the more 
surprising from the fact that this rule was 
initiated by the French Government in 1861. See 
Walker, op. cit., p. 455. We have been unable to 
find the text of the French Proclamation of Neu- 
trality. The Journal des Debats (weekly ed.), for 
Feb. 19, 1904, states that it is less precise than 
those of former occasions. 

*As in the cases of the Russian transport 
Azoff and the two torpedo boats at Port Said on 





of her Neutrality Proclamation, she has in 
sisted upon the enforcement of the twenty- 
four-hour rule in all parts of the Britis! 
Empire.* 

The only serious charges of a violation o 
neutral duties on the part of a great Euro- 
pean Power lie against Germany, viz., the 
failure of the German Government to pre- 
vent the sale to Russia of several trans- 
atiantic steamers belonging to its Auxiliary) 
Navy, and the exportation of a number of 
torpedo boats to Russian territory; but, in- 
asmuch as these transactions raise some 
very difficult and delicate questions which 
are inseparably connected with a great his- 
torical controversy, and inasmuch as the 
timits of this paper have about been reached, 
these charges must be reserved for our next 
paper. 

New York Times for 


February toth. See the 


February II, 1904. 

*As in the case of the Russian torpedo boats 
at Malta and Port Said. It is scarcely 
worth while to notice the charges against 
England of gross violations of neutrality 
which were made by the angry and_ ex- 
cited Russian newspapers at the beginning of 
the war. So it was charged, e. g., that the Japan- 
ese attack on Port Arthur had been made from 
Wei-hai-wei, a Chinese port leased by the British 
Government, and that two Japanese cruisers had 
sailed from Genoa under the British flag. For 
Lord Selbourne’s clear and convincing refutation 
in the British Parliament of these and similar 
charges, see London Times (weekly ed.) for 
March 4, 1904. 





A CASE OF PROFESSIONAL ETHICS. 


By Jesse S. REEVES, 
Of the Richmond, Indiana, Bar. 


SCORE of years ago the Nestor of the 
Blue Grass bar was Judge Marsden. 
When he died, full of years and honors, peo- 
ple came to Lexington from all over the 
State out of respect to his memory. “He was 
a true Kentuckian, sir,” was heard, “brought 
up according to the best traditions of the 
Commonwealth.” 
However, the judge was not a Kentuckian 


by birth. “William Stackpole Marsden, B 
A., 1823, Peconic Centre, Connecticut,” was 
the entry in the small Yale catalogue for 
1825. And in that year he was completing 
his course of study at the law school at 
Litchfield, that forerunner of the great law 
schools of today. At twenty-five years of 
age the world lay before him. Full of hope 
and ambition he turned to the great West: 
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avoiding the thickly settled centres of popu- 
lation east of the Aileghenies, he fo:lowed 
the stream of western migration and found 
himself the possessor of a sign, an office and 
a few books in Lexington, Kentucky. 

He had brought no letters of introduction. 
His dipiomas from the schools which had 
trained Calhoun were enough to admit him 
to the Kentucky bar. Old Judge Holcomb 
moved in open court his admission. 

An hour afterwards bench and bar held a 
protracted session at Whitley’s Tavern. 
Marsden proved himself as agreeable as his 
brothers were hospitable. That afternoon 
he had a client, a man who had been made 
the defendant in a pending damage suit. 

Marsden went over to the clerk’s office, 
got the declaration in the case and took it 
to his office. One reading showed him it 
was bad. No need to waste time upon that. 

The next Saturday was court day. Mars- 
den was on hand and when the case of 
Whipple v. Sykes was called he arose and 
entered his appearance for the defendant 
Sykes. “I file,” he said, walking over to the 
clerk’s desk, ‘“‘a demurrer on behaif of the 
defendant to the declaration of the plaintiff 
Whipple.” 

The low buzz of conversation among the 
attorneys ceased. The judge looked over 
his glasses and said, “I note the entry of 
your appearance for the defendant, Mr. 
Marsden. What steps do I understand that 
you are about to take in this matter?” 

“I desire on behalf of the defendant to file 
a demurrer to the plaintiff's declaration,” 
repeated Marsden. The judge and the clerk 
exchanged glances. “If that is your de- 
termination, let the entry be made,” re- 
sponded the judge impressively. 

The calling of the docket was over. The 
lawyers filed out one by one. There seemed 
to be an air of suppressed excitement about 
the place. Marsden went up the street to 
his office. Upon each corner as he passed 
was a group of two or three of his fellow 





members of the bar. In answer to his hearty - 
“Good morning,” a nod was all he received. 
No one came to his office that day. He 
boarded at the same tavern as did Attorneys 
At dinner they kept 
their eyes upon their plates when Marsden 
came into the dining-room. 

During the following week Marsden found 
himself left severely alone. A chilly bow 
greeted him when he met another lawyer. 
Marsden became worried. 

At last he called upon Judge Holcomb. 
The judge met him with a manner at once 
dignified and formal. “Judge,” Marsden 
said, “you have been very good to me since 
I came here an stranger. I shail 
never forget your kind words when you 
moved my admission to the bar, and your 
kindness was shared by every other lawyer 
in this circuit. I felt at once that I was at 
home. But since last Saturday everything 
has changed. No one has come near me. 
When I approach another attorney he msves 
off and appears not to have seen me. I 
don’t know what I have done to cause this 
change and I come to you, as one who has 
shown me more than ordinary courtesy and 
hospitality, to have you tell me, if you can, 
what is amiss and what I can do to repair 
matters. I am completely disheartened.” 

“Young man,” answered the judge, “I 
took kindly to you from the first and so 
did afl of us. Our first impressions of you 
were good, and we were only too glad to 
welcome you to Kentucky. But there are 
certain proprieties which you have wholly 
failed to observe. You may have been 
taught that way at that law school you came 
from, but here, sir, it won’t do. All I have 
to say, sir—and I say it in all kindness—is 
that in Kentucky, sir, no gentleman, sir, 
ever demurs to his brother’s declaration.” 

The next Saturday Marsden withdrew his 
demurrer and filed an answer. He pros- 
pered thereafter and died, as has been said, 
full of years and honors. 


Brown and Owens. 


entire 
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RUSSIA AND AMERICAN JEWS. 


By EpmMunp ARTHUR DODGE, 
Of the New York Bar. 


USSIA’S discrimination against Ameri- 

can citizens of the Jewish faith has long 
been a subject of compiaint on the part of 
our Government; and the Department of 
State has consequently ceased to grant, or 
permit the granting by our representatives 
abroad, of passports as a matter of right, to 
such citizens, who may desire to visit, or 
travel in the Russian Empire. 

The law as to issuing passports is, indeed, 
permissory, and not obligatory, the decision 
being left with the Secretary of State, under 
section 4075 of the Revised Statutes, which 
provides that “the Secretary of State may 
grant and issue passports under such 
rules as the President shall designate and 
prescribe for and on behalf of the United 
States.” The “General Instructions” pre- 
scribed for our Ministers in foreign countries 
have been to the same effect. It is in the 
discretion of the Secretary to grant or not to 
grant, especially if he has reason to believe, 
as in the case of Jews, that the passport, 
though issued, will not be properly respected 
by the Government of the country in which 
it is particularly intended to be used. 

Yet Russia has been, on the whole, un- 
commonly liberal in her treatment of foreign- 
ers. They may be landholders, and as such 
are eligible to membership in the rural pro- 
vincial assemblies, with the right to vote; 
though foreigners are not permitted to own 
real estate—for obvious reasons—in the 
frontier governments of the west. Other 
wise foreigners—with the exception always 
of Jews—can do business in these provinces 
the same as native Russians; and though they 
are not allowed to enter the civil service, an 
exception is made “in favor of professional 
and scientific men, such as physicians, sur- 
geons, apothecaries, architects, engineers, 
professors, and teachers of the arts and 


sciences, who may acquire in the service of 
the State the rank attached to their respec- 
tive capacities, and receive decorations. . 

A foreigner may hold a commission in the 
Russian army, and take the several ranks in 
it; and, having the rank of Lieutenant-Gen- 
eral, or full General, or of Field-Marshal, 
may be appointed Senator and member of 
the Council of the Empire.” (Merrill, ““Com- 
parative Jurisprudence and the Conflict of 
Laws,” page 81, note citing the Report of the 
English Naturalization Commission of 1869). 
Twenty years ago there were, in the sixteen 
western provinces of Russia—that is, in 
Lithuania, White and Little Russia, and 
Bessarabia—2,843,400 Jews, and about 432,- 
ooo in the five Polish provinces; and more 
than four-fifths Of these were concentrated 
in the towns. In Russian Poland the Jews 
were in the proportion of one to seven in- 
habitants; and in the adjacent provinces they 
constituted about ten to sixteen per cent. of 
the population; while in certain districts the 
proportion was about one-third; in one, that 
of Tchaussy, reaching fifty per cent. 

The results of the recent Russian census 
are not yet known; but a rough estimate has 
been made that at present the Jews consti- 
tute about three per cent. of the whole popu- 
lation of the Empire, or more than four mil- 
lions—though this would seem to be too 
great a total as compared with twenty years 
ago—and, according to a partial census 
taken, there are over 2,800,000 in the west- 
ern and southwestern provinces—of whom 
more than three-fourths live in towns—or 
over I1 per cent. of the population; 77,275 
being in the three townships of Odessa (con- 
tzining 73,389), of Kerch, and of Sebasto- 
pol—the proportion of Jews in Odessa being 
thus 35 per cent.; and 431,800 in five govern- 
ments of Poland out of ten, or 11 per cent. 





Russia and American Jews. 


461 





of the population. None but the wealthiest 
and best educated of the Jews are al!owed to 
enter Great Russia—being, roughly speak- 
ing, northern and central Russia to the Urals 
and the White Sea—yet many are found 
scattered all through that portion of the 
Empire. 

The only treaty between the United States 
and Russia containing anything applicable 
to the question of passports is that of De- 
cember 6-18, 1832—negotiated during the 
the first administration of President Jackson, 
between James Buchanan, afterwards Presi- 
dent, our Minister at St. Petersburg, and 
Count de Nesselrode, Vice-Chancellor of the 
Russian Empire. Article 1. of this treaty 
reads as foliows: “There shail be between 
the territories of the high contracting parties 
a reciprocal liberty of commerce and naviga- 
tion. The inhabitants of their respective 
States shall mutually have liberty to enter 
the ports, places and rivers of each party 
wherever foreign commerce is ‘permitted. 
They shall be at liberty to sojourn and re- 
side in all parts whatsoever of said terri- 
tories, in order to attend to their affairs; and 
they shall enjoy, to that effect, the same se- 
curity and protection as natives of the coun- 
try wherein they reside, on condition of their 
submitting to the laws and ordinances there 
prevailing, and particularly to the regulations 
in force concerning commerce.” Article X., 
after providing for the free disposition by 
will or otherwise of real or personal property 
belonging to a citizen or subject of one of 
the high contracting parties, situated with- 
in the jurisdiction of the order, (except 
where such real property might descend to a 
person incapable, by reason of alienage, of 
holding it), concludes as follows: “But this 
article shall not derogate in any manner from 
the force of the laws already published, or 
which may hereafter be published by His 
Majesty, the Emperor of all the Russias.” 
The treaty was to continue in force until 
January Ist, 1839; and was thereafter subject 





to determination upon one year’s notice 
from either party. Such notice not having, 
so far, been given, it still stands. There is 
no treaty between the two countries for the 
protection of naturalized citizens; but, if pro- 
vided with passports, such citizens of the 
United States would be entitled to receive, at 
the hands of this Government, all the protec- 
tion in Russia due to native-born Americans. 

Mr. Blaine, writing to our Minister at St. 
Petersburg in 1881, (MSS. Inst. Russia; 
For. Rel. 1881) said, that from the cases 
theretofore reported from that Legation, it 
appeared that the action of the Russian 
authorities towards American Jews, visiting 
Russia, had been either, first: absolute prohi- 
bition of residence in any of the cities of the 
Empire, because, it was claimed, the Rus- 
sian law permitted no native Jews to reside 
there, and that the Treaty of 1832 gave 
American citizens visiting Russia no other 
rights or privileges than those accorded to 
native Russians; or, secondly: permission to 
reside and carry on business, conditionally 
on membership in the first guild of Russian 
merchants and taking out a license. He a'so 
said, that as the question was traced back- 
ward the conflict between these two courses 
of action became more apparent, and a con- 
nected understanding of the facts became 
more difficult. 

“For every allegation, on the one hand, 
that native laws, in force at the time the 
treaty of 1832 was signed, prohibited or lim- 
ited the sojourn of foreign Jews in the cities 
of Russia, I find, on the other hand, specific 
invitation to alien Hebrews of good repute 
to domicile themselves in Russia, to pursue 
their business calling under appropriate li- 
cense; to establish factories there, and pur- 
chase or lease real estate.” 

Though Article I. of the treaty says ex- 
pressly that “the inhabitants of their respec- 
tive States shall mutually have liberty to 
enter the ports, places and rivers of each 
party wherever foreign commerce is permit- 
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ted’; that “they shall be at liberty to sojourn 
and reside in all parts whatsoever of said 
territories in order to attend to their affairs”; 
and that they “shall enjoy to that effect, the 
same security and protection as natives of 
the country wherein they reside”; there re- 
mains, unfortunately, the provision: “on con- 
dition of their submitting to the laws and 
ordinances there prevailing, and particularly 
to the regulations in force concerning com- 
merce”; as well as the latent ambiguity in the 
words quoted, “the same security and pro- 
tection as natives of the country wherein they 
reside”; for a little twisting might easily 
make these words mean, Russians and Rus- 
sian Jews, as distinguished from each other; 
so that American Jews would only have the 
same measure of security and protection ac- 
corded them as Russian Jews would receive. 
Moreover, as this proviso in Articie I. should 
be taken in connection with that at the end of 
Article X.—where, at first view, there appear 
to be no limitations placed upon the recipro- 
cal rights of the citizens and subjects of 
either of the high contracting parties—stipu- 
lating that that Article is not to “derogate 
in any manner from the force of the laws 
already published, or which may hereafter be 
published, by His Majesty the Emperor of all 
the Russias to prevent the emigration of his 
subjects,” the Russian Government might 
claim that this would apply to laws which 
might thereafter be passed for the expulsion 
of certain classes of its subjects, as well as 
those to “prevent the emigration” of certain 
other classes. 

In 1895 difficulties arose owing to the 
refusal by the Russian Consul-General at 
New York to visé passports issued by this 
Government to citizens of Jewish faith; and 
Mr. Breckenridge, our Minister to Russia, 
received instructions from Secretary Gres- 
ham to present the views of our Government. 
Mr. Breckenridge thereupon addressed a 
note to Prince Lobanoff, Russian Secretary 
for Foreign Affairs (May 5-17, 1895) in 





which he said that Prince Lobanoff was 
aware it had long been a matter of deep 
regret and concern to the United States that 
any of their citizens shouid be discriminated 
against for religious reasons in Russia; that 
it was repugnant to our laws and the national 
sense “for a foreign official, located within 
the jurisdiction of the United States, to there 
apply a religious test to any of our citizens 
to the impairment of his rights as an Amer- 
ican citizen or in derogation of the certifi- 
cate of our Government to the fact of such 
citizensnip”’; that it was “not constitutionally 
within the power of the United States, or of 
any ofits authorities, to apply a religious test 
in qualification of the equal rights of all citi- 
zens of the United States’; and that “no 
law or principle” was more “warmly cher- 
ished by the American people.” Mr. Breck- 
enridge then says: “It is therefore impossible 
for my Government to acquiesce in any man- 
ner in the application of such a test within 
its jurisdiction by the agents of a foreign 
power.” 

The Russian Foreign Office having there- 
after been furnished, at its request, with an 
outline of the powers granted to, and limita- 
tions placed upon, the Federal Government 
by the Constitution and Amendments there- 
to, and particularly by the First Amendment, 
forbidding Congress to make any law “res- 
pecting an establishment of religion” or “pro- 
hibiting the free exercise thereof’; Prince 
Lobanoff, replying on July 8th to Mr. Breck- 
enridge’s note of May 17th, writes: “If it 
was at all the fact of belonging to the Jewish 
religion which was an obstacle for certain 
foreigners to be admitted into Russia, the 
law would extend the interdiction to all the 
members of that religion. Now, on the con- 
trary, it recognizes formally the right of 
whole categories of Israelites to enter Rus- 
sia, and the selection which it has made of 
these very categories proves that it has been 
guided in this question solely by considera- 
tions of an internal administrative character 
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which has nothing in common with a reli- 
gious point of view.” . . . “When, for mot- 
ives of internal order, Russian law raises 
obstacles to the entrance of certain cate- 
gories of foreigners upon our territory, the 
Russian consuls, who can neither be ignor- 
ant of nor overlook the law, are in the neces- 
sity of refusing the visé to persons who they 
know belong to these categories. . . . As to 
the American Constitution, I must confess 
that it seems to me to be here beside the 
question. The Article of the Constitution 
which you are good enough to mention, and 
which prescribes that no religion is prohibited 
in the United States, is, by the very nature of 
things, placed outside of all prejudice by the 
consular authority. He has neither to pro- 
hibit nor authorize the exercise in America 
of any cult; and the fact of his visé being ac- 
corded or refused does not encroach upon the 
article in question. The refusal of the visé 
is not at all an attack upon any established 
religion; it is the consequence of a foreign 
law of an administrative character, which 
only has its effect outside of the territory of 
the Union.” 

I make no apology for quoting this com- 
munication so fully, for it is a clear statement, 
and its arguments difficult to answer—that 
is, if one wishes to be frank. 

3ut Mr. Breckenridge claims (as did Mr. 
Buchanan in 1832)—and, it is presumed, the 
Department also—that the Russian Foreign 
Office does not “understand our institutions.” 
Thus he says, writing Prince Lobanoff on 
July 20th, “for in this difference, so radical, 
springing from institutions so different, and 
embarrassed somewhat by differences of 
speech, I have realized the obstacles to a 
complete mutual understanding of the issue.” 
Now, Prince Lobanoff shows, in his note of 
July 8th, that he quite sufficiently grasps the 
theory of our institutions, and rightly fails to 
find that it affects the question at issue. As 
to “differences of speech,” Mr. Breckenridge 
is, unfortunately, not the first of our diplo- 





matic envoys who has been embarrassed at 
a time when fluency, in at least French, 
would have been most desirable. Though 
having an honorable record in the Halls of 
Congress, he certainly was—if there is any- 
thing at all in diplomatic experience—at a 
disadvantage as compared with the Russian 
Foreign Minister; for Prince Lobanoff, on 
the very day that Mr. Breckenridge sent his 
final note—on this subject—to him (Decem- 
ber 6th, 1895), had attained the age of sev- 
enty-one years, having been from his twen- 
tieth year in the Russian diplomatic service. 
He had occupied successively the posts of 
Ambassador at Constantinople,—where the 
Czar Alexander II. had utilized his services 
in the negotiation of the Treaties of San 
Stefano and Berlin,—at London, and at 
Vienna; and in 1895, though named, and al- 
ready en route, as Ambassador at Berlin, he 
was recalled to fill the place of Minister of 
Foreign Affairs. He only lived until the 
summer of 1896. 

The position of the Department, in 1895, 
would no doubt have been stronger had its 
contention been made on the ground of 
rights accorded under the treaty of 1832; 
or, in default of any concession proved, it 
had claimed that it could not grant exequa- 
turs if the Russian consuls were required to 
hold to their original instructions. At that 
very time, Secretary Olney’s tone was firm 
and unyielding toward England in the Vene- 
zuela boundary matter; vet had he taken as 
equally firm and uncompromising tone with 
Russia his action might not have met with 
so much popular approval. Indeed, an ex- 
amination of the Chinese Exclusion Law 
(as renewed for another ten years), will show 
that the same arbitrary acts alleged against 
the Russian Consuls in the case of American 
Jews, are authorized by the government of 
the United States where intending Chinese 
immigrants are concerned, not excepting 
those of a higher grade than, and of superior 
education to, the proletariat—of all of which 
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none is probably better aware than the For- 
eign Office at St. Petersburg. It is evident, 
then, that some other method must be 
adopted in order to bring the Russian Gov- 
ernment to our point of view, even than the 
argument based upon the assumed rights of 
American Jews under the existing treaty; 
and that, if treaties are to be made with for- 





eign Powers which shall stand any legitimate 
strain that may be put upon them, we must 
so change the requirements of our diplo- 
matic system, in conformity with the best 
European models, that, by training and ex- 
perience, our ambassadors and ministers— 
to say nothing of those of lower rank, and in 
the consular service—may be second tonone. 





THE EVOLUTION OF A LEGAL SKY PILOT. 


By W. ARCHIBALD McC LgEan, 
Of the Gettysburg, Pennsylvania, Bar. 


ANTOS DUMONT with his dirigible 
balloon making a trip around the Eiffel 
Tower and back to the starting point has 
given a new impetus to the air sailing busi- 
ness. It is an expensive experiment or lux- 
ury at present, but with the new impetus and 
the new century no one is quite willing to 
commit one’s self where it is all going to end. 
If balloons or air ships are to be the vogue, 
if the automobile is to be made a back num- 
ber and man is going to fly in dirigible 
vehicles through the sky, then it is time to 
see what the law is going to do and say on 
the subject. Law is so elastic that it can ad- 
just itself to all new conditions and applying 
old principles make them answer arising 
needs. If the law knows any uncertainty on 
the matter Legislatures are called upon and 
they pile on the remedies and the panaceas 
until they are often worse then the disease. 
Without resorting to the law making power, 
the following is a speculation as to the ways 
with which the law will greet and treat a 
balloon or flying era. 

The first thing a lawyer wants is prece- 
dent. Have the law and authorities ever said 
anything about a balloon? Very little, one 
old case and one as late as five years ago 
make up the entire law that can be found on 
the subject of balloons. 

The first one tells of a defendant who as- 





cended in a balloon near the plaintiff's gar- 
den and came down in the garden. Becom- 
ing entangled and being in a perilous situa- 
tion, he called for help and the crowd who 
were pursuing the balloon broke into the 
garden, trod down the vegetables therein 
growing and extricated the defendant from 
his position. The owner of the garden sued 
the aéronaut in trespass for damages done 
his garden and inclosure by the defendant 
and the crowd rescuing him, amounting to 
ninety dollars. 

The court said the counsel for the de- 
fendant erred in supposing that the injury 
committed by his client was involuntary and 
that done by the crowd was voluntary and 
that, therefore, there was no union of intent. 
The intent with which an act is done is by no 
means the test of the liability of a party to an 
action of trespass. If the act causes the im- 
mediate injury whether it was intentional or 
unintentional, trespass is the proper action to 
redress the wrong. Where an immediate act 
is done by the codperation or the joint act 
of several persons, they are all trespassers, 
and may be sued jointly and severally, and 
any one of them is liable for the injury done 
by all. To render one man liable in trespass 
for the acts of others it must appear either 
that they acted in concert, or that the act of 
the individual scughi to be charged, ordin- 
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arily and naturally produced the acts of the 
others. 

In conclusion the court said, “I will not 
say that ascending in a balloon is an unlawful 
act, for it is not so, but it is certain that the 
aéronaut has no control over his motion 
horizontally; he is at the sport of the winds 
and is compelled to descend when and how 
he can; his reaching the earth is a matter of 
hazard. He did descend on the premises of 
the plaintiff, at a short distance from the 
place where he ascended. Now if his de- 
scent, under such circumstances would or- 
dinarily and naturally draw a crowd of peo- 
ple about him, either from curiosity or for 
the purpose of rescuing him from a perilous 
situation—all this he ought to have foreseen 
and must be responsible for. Whether the 
crowd heard him call for help or not, is im- 
material; he had put himself in a situation 
to invite help, and they rushed forward, im- 
pelled perhaps by the double motive of rend- 
ering aid and gratifying a curiosity which he 
had excited. Can it be doubted. that if the 
defendant had beckoned to the crowd to 
come to his assistance, that he would be 
liable for their trespass in entering the in- 
closure? I think not. In that case they 
would have been co-trespassers, and we must 
consider the situation in which he placed 
himself, voluntarily and designedly, as equiv- 
alent to a direct request to the crowd to fol- 
low him. In the present case, he did call 
for help, and may have been heard by the 
crowd; he is, therefore, undoubtedly liable 
for all the injury sustained.” 

This case came out of the city and State 
of New York, about the year 1822. The sec- 
ond case comes from near Richmond, Vir- 
ginia, where the cause of action originated 
in 1893, and aiter being ventillated by law- 
yers and courts, reached an end in 1897. 

In this case a street railway company was 
the defendant, and ran its cars to a park. 
This park was owned by the company, was 
under its control and management, was kept 





opened to the public and was made attrac- ° 
tive in various ways, to induce people to 
make it a pleasure resort and thereby gain 
patronage for the street railway. The de- 
fendant employed and paid one Peter Blum, 
to go upon their park premises and make 
three balloon ascensions, on separate dates. 
The defendant advertised these performances 
in the newspapers, by handbills and other- 
wise, and in this manner extended to the 
public an invitation to visit its premises and 
witness the balloon ascensions. This invita- 
tion drew a large crowd to the defendant’s 
premises, and on the evening of the last day 
advertised, there were many children pres- 
ent, among them the plaintiff’s intestate, a 
little boy eight years and six months old. 

In arranging for the balloon ascension, 
two poles, each about forty feet long, were 
placed in an upright position fifty feet apart 
and secured by guy ropes attached to stakes 
driven in the ground. A rope was run from 
the top of one pole to the top of the other, 
and the balloon was swung to this rope, un- 
til inflated and ready to ascend, when the 
guy ropes were released and the poles were 
thrown down. By the evidence it appeared 
that the crowd generally knew nothing of 
the danger they would be in from the fall- 
ing of the poles and supposed the poles were 
fixed and stationary; that the grown people, 
as well as the children, had crowded around 
the poles, watching the inflation and other 
preparations for the ascension. As the bal- 
loon was about ready to go up, Blum made 
some effort to clear away for the first pole 
to fall, and a signal was given to look out. 
The people took this to mean that the bal- 
loon was about to go up and it created great 
excitement and running for better points ot 
view. At this juncture the pole was released 
and fell, striking the plaintiff’s intestate on 
the head and killing him. 

The first proposition of law the above sit- 
uation suggested, was that when one ex- 
pressly or by implication invites others to 
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come upon his premises, whether for busi- 
ness or any other purpose, it is his duty to 
be reasonably sure that he is not inviting 
them into danger, and to that end he must 
exercise ordinary care and prudence to ren- 
der the premises reasonably safe for the visit. 

Next it was immaterial how the deceased 
went to the park, whether he walked or paid 
his fare on the street cars, or by some other 
mode of conveyance. The gravamen of the 
action is the negligent failure of the defen- 
dant to use proper care to protect the de- 
ceased from a danger on its premises while 
he was there at the defendant’s invitation. 
It was the duty of the defendant to exercise 
due care in keeping its premises reasonably 
safe for those persons it had invited to come 
upon them to see a balloon go up. 

When man flies, whither he listeth, there 
may have to be a radical change, or at least 
some modification in that old maxim, he 
who owns the soil owns it up to the sky. 
Owning it up to the sky, how is a balloon 
to fly without trespassing upon your or my 
flume of air? Will the flyer be required to 
purchase his riglit of way througn the air 
from the proprietors, or will the adage be 
a legal fiction then so as to permit him to go 
free? While legally and necessarily accord- 
ing to this old maxim, the aéronaut must be 
a trespasser when he sails, yet he will be one 
who will do no damages in going into and 
out of my flume of air, hence we venture to 
predict that the law will never recognize any 
right of recovering for trespassing through 
my air shaft unless actual damage results 
therefrom. 

There will be other questions to be deter- 
mined in that flying era. Will the aéronaut 
be able to acquire a right of way in and out 
of your or my air flume by prescription, by 
occupation for twenty-one years, so that we 
might not be able to dislodge him after his 
right had become firmly and legally attached 
thereto by time? Suppose I shall own an acre 
or two across which some flyer will accustom 








himself to cross in starting from his station, 
and which would be recrossed in returning 
thereto. This passage might be at an alti- 
tude of a hundred feet. He would use this 
right of way for sufficient length of time to 
ordinarily give it to a user by prescription. 
At length I should decide to erect a twenty 
story house on that acre lot which would sim- 
ply wipe out of existence his right of way 
through my air flume. Perhaps all of us will 
have to have twenty-story houses in that day 
from which to launch our flyers. Would the 
owner of the right of way of the dirigible, or 
what not, be able to restrain me from build- 
ing my skyscraper, or would I, having built, 
be liable to him in damages for a trespass 
upon his right of way acquired by prescrip- 
tion, or will it be decided that no right of 
way can be acquired by prescription in air 
flumes, and that any user of the same may 
at any time be ousted by the owner of the 
soil underneath? 

Another inquiry suggests itself. Suppose 
one air ship collides with another in my air 
shaft, and the machines ceasing to fly, sink 
to earth and in reaching it wreck valuable 
improvements upon my soil. Will the own- 
ers of the two machines be liable to me for 
the injuries done my property, or if the ac- 
cident occurred through the fault of one of 
the flyers without any contribution on the 
part of the other, will lack of contributory 
negligence absolve the one flyer from all 
damages in dropping through space on me, 
and saddle the entire bill on the machine re- 
sponsible for the accident? Or will the non- 
contributing machine be responsible for the 
reason of being a trespasser ab initio in my 
air flume? Will a right of way over my 
property by prescription be such laches on 
my part that I will assume all hazard of tres- 
passing flyers? Or will I, in order to protect 
my property, be required to keep a reflector 
operating up my air flume signalling, “Stop, 
look, listen, no trespassing by flyers per- 
mitted.” 
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The following are ventured as the answers 
of the legal sphinx in the era of the air ship 
to the flying riddles proposed. Flyers will 
not be compelled to purchase rights of way 
through the atmosphere, nor will rights of 
way be acquired by prescription. Flyers will 
not be trespassers on your or my air shafts 
as there will be no damages to you or me by 
the passing of the air ships through them. 
Flyers will have to have places of ascent and 
descent with egress and ingress to the same, 
and they will have to own enough soil to fur- 
nish this and prevent themselves from being 
built out of aerial stations by skyscrapers. 
The owner of any machine causing any ac- 
cident will be responsible for its results. The 
owner of the soil will at no time assume the 
hazard of being upon the earth with ma- 
chines in the heavens moving over his life, 
liberty and property. 

The cases already cited determine that 
flyers will have to start from their stations 
with all the care and caution of a limited 
from a terminal. Necessarily they will have 
to advertise their business and movements. 
There will be persons impelled by curiosity, 
others as travelers to go where the flyer is 
preparing to fly. There will have to be a 
proper care to protect them from danger. 
The station and its neighborhood must be 
reasonably safe for mortals to be in. If the 
flyer be of eccentric habits, there will have to 
be due caution and care to provide against 
the risks of such eccentricities. If for the 
want of the same, one is injured, or if in 
starting the machine pulls over a few chim- 
neys, digs a hole in a skyscraper, the law will 
compel the owner of the flyer to pay all dam- 
ages. That is, if process can be obtained, for 
we venture to say that the laws regulating 
the service of all kinds of processes will 
have to be changed to meet the new order 
of things. Sheriffs will have to live in air 
ships and services will have to be good 
wherever caught, or there will be a deluge of 
bailiff jumping as to outdo anything the 
world has yet seen in that line. 





In descending the navigator of the sky will 
not be able to come down in my garden and * 
tear up all my vegetables, without paying me 
for the value. Ascending or descending 
there may be such perilous situations as may 
invite multitudes to go to the rescue. How- 
ever, in extricating those in peril, the latter 
will have to pay as prize money all damages 
a multitude of heroic rescuers may do. If an 
anchor to an air ship is allowed to drag and 
go skipping across country, picking up to 
destruction a cow, part of a roof or any- 
thing else of value, the owner of the machine 
can expect to answer for the same. 

It is to be expected that the operators of 
the flyers will largely perform their work 
subject to the hazard of their employment. 
If aught is done to the machinery or the 
gearing or any part of the flyer by the em- 
ployé, whereby he meets with an accident, 
it will, of course, be such contributory negli- 
gence on the part of the employé as to 
make it impossible to legally resort to the 
employer. If the employé goes up in the 
discharge of his duties, and meets a tornado 
or simoon, which the weather bureau had not 
been able to get track of, and is stripped of 
a wing or the propeller is jammed, it will be 
an act of Providence, and in accepting the 
employment, the operator accepted the haz- 
ard of everything Providence might put in 
his way or do unto him. If, however, a wire- 
less came out of the heavens telling that it 
was not safe for flying things to be abroad 
among the winds, and the employer, not- 
withstanding the wireless warning, sends the 
operator on a trip, the hazard will likely be 
transferred to the employer and the+em- 
ployé on such rare occasions will not be non- 
suited. 

As to passengers it may be surmised that 
those who have paid their fares for a safe 
journey will not only be entitled to what 
their tickets called for, but also a safe going 
up and coming down. Deadheads will take 
their lives in their hands when they step 
aboard a flyer. If having paid for a safe trip, 
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a passenger is placed in peril of his life, and 
crys aloud for help, so that some good flying 
Samaritan rushes to the rescue, and there- 
by does damages to the cabbages of a third 
party, surely the passenger will not be liabie 
for the broken cabbage heads. His ticket 
will be held to pay to be rescued and the 
flying navigating trust of those days must 
answer for all trespasses committed in at- 
tempts to rescue him from any peril. The 
passenger will also be able to fall back upon 
the same concern for all injuries received 
on the fly, and his administrator or executor 
for the value of a long projected fly into im- 
mortality. 

Suppose while on a trip a cyclone descend- 





ed from nowhere, and gathered the flyer into 
its revolving bosom, will the trip be at the 
hazard of the passenger when the company 
has done the utmost in its power to provide 
for a safe journey? A point will undoubtedly 
be reached where the court will say that leav- 
ing earth was the voluntary act of every 
passenger and that to a certain extent they 
would take the risk of all hazards which could 
not be foreseen and provided for. 

In those flying days it is even conceivable 
that there shall be lawyers, who, having 
inade a specialty of the laws of moving things 
that be above the firmament, as well as that 
through which they move, will have well es- 
tablished reputations as legal sky pilots. 





GOT THEIR NAMES MIXED. 


By Epcar WHITE. 


HE lawyers of Lancaster, Mo., have a 
curious habit in making their statements 
and arguments to juries, of presenting a cer- 
tain proposition to one man on the jury and 
making a personal appeal to him. For in- 
stance, Col. C. C. Fogle will say, when repre- 
senting a much-abused defendant: “Don’t 
you see, Tom, that in the light of this evi- 
dence, taking all the facts as they have been 
presented, that under no possible hypothesis 
could vou find the defendant guilty. You 
see that, too, Bill, don’t you? Of course, you 
do.” 

Tom and Bill, whose intelligence has been 
so earnestly appealed to, are jurymen. And 
during the speech every one of the twelve 
will be singled out in the same familiar way, 
and asked to find the defendant innocent and 
send him home a free man to his waiting wife 
and ten anxious little children. No man on 
the jury is missed. It would be dangerous to 
show marked attention to a few and let the 
balance go. 





The county of Schuyler is small, and all 
the older attorneys there know about every 
man in it, and a great deal of his family 
history. But visiting attorneys do not enjoy 
this advantage, and as a resuit they fre- 
quently go down in defeat because of their 
inability to address the jury from the van- 
tage ground of a long-time friendship. 

A few years ago a farmer sued the Wabash 
road for the killing of an antiquated mule, 
whose natural death would have taken place 
in a few days if,a merciful engineer had not 
knocked it some mile or so skyward, and re- 
lieved it of its sufferings. It was plainly an 
effort to sell the carcass to the railroad com- 
pany, and the railroad was making a hot 
fight to keep from buying the valueless 
quadruped. 

In his opening statement plaintiff’s attor- 
ney pursued the usual tactics of appealing to 
the jurymen by their first names, and patting 
them familiarly on the knees to emphasize a 
point. The railroad attorney quickly gauged 
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the advantage promised by this course, and 
asked permission to poll the jury and get 
their full names. He had a diagram of the 
jury box on a card, and as the names were 
given he wrote down Tom, Jack, Bill, Luke 
or whatever the first name was, on his card, 
taking care to see that each was assigned to 
the proper place on it. 

‘The case continued all afternoon, and there 
was an adjournment for supper. At the 
night session the road’s attorney made the 
closing argument for the defendant, in which 
le very cleverly followed the home attor- 
ney’s method of appealing to individual jury- 
men, he having evidently studied his jury 
diagram to good advantage. 

The case was at last submitted to the jury. 
Everybody thought the defendant would get 
the verdict in short order, as it had pretty 
well established the plaintiff had driven his 
venerable mule on the right-of-way through 
a fence-gap of his own construction. 

But there was a hitch somewhere. At 
midnight the court sent out for the jury. 
They came in red-eyed and vengeful looking. 
They were asked as to the probabiity of a 
verdict. Ten men shook their heads de- 
jectedly, but the foreman, a stalwart lumber- 
man from Red Brush, said: 

“We ain’t right together on the evidence, 
yet, your honor, but if you’ll give us a little 
more time, I think I can get ’em to look at 
this thing right.” 

From this it took no seer to infer there 
were about eleven hard-heade men on that 
jury. The court studied the matter for a few 
moments and then ordered the sheriff to take 
them back. It was three in the morning 
when the jury voluntarily reported. The 
foreman’s face wore a triumphant expres- 
sion as he answered, “Yes,” to the usual 








question as to whether a verdict had been. 
reached. The decision was for the plaintiff 
and double damages were awarded him! On 
a poll of the jury the foreman and one other 
answered with decision that that was his ver- 
dict. The others were a bit weak in their 
responses. The verdict was filed and the 
jury was discharged. 

The road’s attorney stayed over to investi- 
gate. He got a juryman to one side and a 
flood of light was thrown upon the singular 
action of the peersmen. 

“It was just this way,” said the juryman, 
as a weary expression crossed his face; “the 
minute we took a vote on it there was ten of 
us for you, and two for the fellow who owned 
the old mule. At first the case looked to us 
plain enough for a Chinaman, but the trouble 
was, in talking to the jury you got Jim 
Dowell, that’s the foreman—you got him and 
Lige Simpson mixed. Jim and Lige ain’t 
good friends, having had a fallin’ out over a 
calf last fall, and every time you said so and 
so, Jim, and called him Lige, why Lige 
cussed, and when you palavered to Lige and 
called him Jim, then Jim cussed. You see, 
after supper they changed seats, and I guess 
that made it come wrong on the card you 
had. It warn’t your fault, and we was all for 
you, but Lige and Jim was agin you from 


. the start. We didn’t want to stay cooped up 


there all night, and so we got to thinking it 
over, and concluded they might be right after 
all, and so we let ’em ‘convince’ us that way. 
Some of the boys said Jim had a knife and 
Lige an old gun in his boots, but we didn’t 
keer for that. We just let ’em arger us into 
it by ‘reasonin’.” 

The railroad company, however, managed 
to get the best of the “reasonin’” in the Ap- 
peliate Court, and the case was reversed. 
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THE JUDICIAL HISTORY OF INDIVIDUAL LIBERTY. 


VII. 
FROM 1789. 


By Van VECHTEN VEEDER, 
Of the New York Bar. 


HE outbreak of the French Revolution 

was contemporaneous with the rise in 
England of another and more powerful 
means than the press for influencing and 
directing public opinion—public meetings 
and organized societies or associations. This 
new method of agitation is to be clearly dis- 
tinguished from the earlier riotous and tu- 
multuous agitations of which the proceedings 
of the Spitalfields silk-weavers in 1765 is an 
illustration. One of its earliest appear- 
ances was the general demonstration over 
the violation of the rights of the electors of 
Middlesex in the case of John Wilkes. Once 
established this form of agitation rapidly 
developed in influence through systematic 
organization. As these poiitical societies 
multiplied in numbers, the principle of as- 
sociation was brought into active operation. 
Committees of correspondence were ap- 
pointed, and delegates were sent to London 
to give concentration and force to their peti- 
tions for reform, and to keep alive the public 
agitation of grievances. In this way the 
people hoped to overcome the disadvantage 
of a very limited representation in Parlia- 
ment. One of the earliest of these organ- 
izations was the “Revoiutionary Society,” 
formed to commemorate annuaily the Rev- 
olution of 1688. Another, “The Society for 
Constitutional Information,’ had been 
formed in 1780 to instruct the people in their 
political rights and to forward the cause of 
parliamentary reform. Pitt, Fox, Sheridan 
and many of the leading statesmen of the 
day were among the members of these or- 
ganizations and participated in their pro- 
ceedings. Upon the outbreak of the French 
Revolution, however, these associations 
were directed into new channels, and agita- 





tors like Horne Tooke assumed direction ot 
their activities. New organizations of which 
the “London Corresponding Society” may 
be taken as a type, arose out of the excite- 
ment caused by events in France. This so- 
ciety, composed chiefly of working men, 
sought to redress all the evils of society. To 
promote their visionary schemes they car- 
ried on a system of correspondence, not 
only with affiliated societies in England, but 
with the National Convention of France 
and the Jacobins of Paris. Their arguments 
for universal suffrage were combined with 
all the abstract speculations and conventional 
phrases then current in France. Their pro- 
ceedings alarmed the tithid and provoked 
the severe measures of; repression which 
ensued. ; 

In May, 1794, in the preamble to the act 
suspending the writ of habeas corpus, Parlia- 
ment declared that “a traitorous and detesta- 
ble conspiracy had been formed for sub- 
verting the existing laws and constitution, 
and for introducing ‘the system of anarchy 
and confusion whi¢h has so lately prevailed 
in France.” The government at once pro- 
ceeded to demonstrate the assertion. In 
October indictments for high treason were 
found against Thomas Hardy, John Horne 
Tooke and ten other leading members of the 
London Corresponding Society and the Sc- 
ciety for Constitutional Information. The 
indictments charged the prisoners with con- 
spiracy to break the public peace, to excite 
rebellion, to alter the government of the 
country, to depose the king, and put him 
to death. In pursuance of these traitorous 
designs, the prisoners were charged with 
having written and issued letters and ad- 
dresses with the object of summoning a 
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convention of the people, and with having 
provided arms for the purpose of resisting 
the king’s authority. 

Thomas Hardy, the secretary of the Lon- 
don Corresponding Society, was first 
brought to trial (24 St. Tr. 199). Lord Chief 
Justice Eyre presided. Sir John Scott, the 
attorney general, prosecuted, and Erskine 


THOMAS 


defended. Scott opened for the crown in 
a speech of nine hours’ duration, and it be- 
came necessary to adopt the innovation of ad- 
journing from day to day. This was the 
first trial for high treason in England which 
had not been closed at a single sitting. The 
crown brought forward a great mass of testi- 
mony, which had been industriously collected 





by secret committees of Parliament, to es- 
tablish the existence and character of the 
alleged conspiracy, and to prove the pris- 
oners connection with it. This evidence 
showed beyond doubt that there had been 
great intemperate language. 
popular organization and extensive corres- 
pondence in furtherance of reforms which 


excitement, 


were in many instances visionary. Many 
things had undoubtedly been said and done 
by individual members of these societies 
which probably amounted to sedition, but 
nothing approaching treason. Their chief 
offense in the eyes of the government con- 
sisted in their efforts to assemble a general 
convention of the people avowedly for the 
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purpose of parliamentary reform, but realiy, 
it was claimed, for subverting the govern- 
ment. It was sought to hold Hardy liable, 
not only for his own words and acts, but 
for all the proceedings of these societies and 
their members. With all its horde of spies 
and informers the crown was unable to prove 
the existence of any unlawful designs on 
Hardy’s part by evidence of overt acts of 





prived of the sanction of clear and unambig- 
uous laws. If wrong is committed, let pun- 
ishment follow according to the measure of 
that wrong; if men are turbulent, let them be 
visited by the laws according to the measure 
of their turbulency; if they write libels upon 
government, let them be punished according 
to the quality of those libels; but you must 
not, and will not, because the stability of the 


LORD CHTEF JUSTICE EYRE. 


treason. It was only by straining the doc- 
trine of constructive treason to a most dan- 
gerous extreme that a conviction was possi- 
ble. This deplorable result was averted by 
eloquence of 
Erskine. Erskine disclaimed all intention 
of vindicating anything that would promote 
disorder; but he maintained that “the worst 


the consummate skill and 


possible disorder is when subjects are de- 





monarchy is an important concern to the 
nation, confound the nature and distinctions 
of crimes, and pronounce that the life of a 
sovereign has been invaded because the 
privileges of the people have been, perhaps, 
irregularly and hotly asserted; you will not, 
to give security to government, repeal the 
most sacred laws instituted for our protec- 
tion, and which are, indeed, the only con- 
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sideration for our submitting at all to gov- 
ernment. If the plain letter of the statute of 
Edward the Third applies to the conduct of 
the prisoners, let it in God’s name be ap- 
plied; but let neither their conduct nor the 
law that is to judge it be tortured by con- 
struction, nor suffer the transaction, from 
whence you are to form a dispassionate con- 
clusion of intention, to be magnified by 
scandalous epithets, nor overwhelmed in an 
indistinguishable mass of matter, in which 
you may be lost and bewildered, having 
missed the only parts which could have fur- 
nished a clue to a just or rational judgment.” 

The government had strained every nerve 
to convict Hardy, and, not content with their 
defeat in that case, they determined to pro- 
ceed with the trial of Horne Tooke (25 St. 
Tr. 1). Erskine was again successful in de- 
fense of the prisoner. The groundless alarm 
of the government, stimulated by spies and 
informers, was exemplified by the evidence 
in this case. For instance, Horne Tooke 
had received a letter containing the inquiry, 
“Can you be ready by Thursday?” This 
inquiry was supposed by the government to 
refer to a rising; but it appeared that it re- 
ferred only to “a list of the titles, offices, and 
pensions bestowed by Mr. Pitt upon Mr. 
Pitt, his relations, friends and dependents.” 
The result of these trials was most salutary. 
A conviction would have branded free speech 
as treason, and very likely brought about in 
reality the revolution which the government 
feared. 

The prosecution of Thomas Walker in 
1794 expressed all the fears of the govern- 
ment, and its issue exposed their extrava- 
Walker, a respectable and wealthy 
Manchester, and six others, 


gance. 
merchant of 
were charged with conspiracy to aid the 
French invasion and overthrow the govern- 


ment. The arms that were to have been 


used proved to be mere toys; and the fire- 
arms found in Walker’s possession had been 
secured by him to defend his own house 





against a mob by which it had been attacked. 
The entire charge in fact was founded on the 
statements of a disreputable informer 
named Dunn, whose falsehoods were so plain 
that the prisoners were immediately acquit- 
ted, and Dunn was committed for perjury. 

From the indulgence and release which 
had been extended to most of the prisoners 
after the acquittal of Hardy and Horne 
Tooke, Henry Redhead Yorke had been 
excepted. In April, 1794, at a’ meeting 
assembled in Sheffield, he had spoken in 
strong terms of the corruption of Parliament 
and the necessity of reform. He was im- 
mediately arrested on a charge of treason, 
which, after a long imprisonment, was at 
length abandoned, but in July, 1795, he was 
brought. to trial on the charge of conspiring 
to defame the Commons, and inciting the 
people to sedition. Yorke was a mere youth 
who had engaged in political agitation with 
more zeal than discretion. He was pos- 
sessed, however, of considerable ability, and 
ably defended himself. Justice Rooke admit- 
ted to the jury that the language used by 
the prisoner could only be construed to be 
criminal in connection with the circum- 
stances of public excitement under which it 
was uttered. He was found guilty, fined two 
hundred pounds, and imprisoned two years. 

The ridiculous measures in which the panic 
of the government manifested itself during 
this period are well illustrated by the prose- 
cution of Crossfield for complicity in what 
was ironically termed the “Pop-Gun Plot” 
(26 St. Tr. 1). In 1794 the government dis- 
covered an alleged conspiracy among the 
members of the Corresponding Society to 
assassinate the king. The murderous instru- 
ment was a tube or air gun through which a 
poisoned arrow was to be discharged! When, 
at length, nearly two years later, the alleged 
conspirators were brought to trial, the ridi- 
culous features of the case prevailed over 
the public alarm and the prisoners were all 
acauitted 











XUM 
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In Scotiand the authorities had been much 
alarmed by the proceedings of several reform 
societies, and by the assembling in Edinburgh 
of a convention of delegates of the “associa- 
ted friends of the people,” from various parts 
of England and Scotland. The avowed pur- 
pose of this assemblage was to discuss uni- 
versal suffrage and annual parliaments, and 
their proceedings were characterized by the 
usual extravagant language. The govern- 





of an association which had expelled Muir 
from membership on account of his opin- 
ions; but his objection to them was met by 
the contemptuous reply that he might as 
well object to his judges, who had sworn to 
maintain the constitution. The crown failed 
to prove that Muir had made any seditious 
speeches; in fact, most of the crown wit- 
nesses bore testimony to his earnest counsel 
for law and order. Muir defended himself 

















THOMAS MUIR. 


ment at once proceeded to suppress all such 
discussion with barbarous severity. The 
trials of Thomas Muir, Palmer, Skirving and 
others (23 St. Tr. 391) were outrageous. 
Muir was a young advocate of high attain- 
ments who had been active in the agitation 
for parliamentary reform. As a member of 
the convention of delegates, he was brought 
to trial before the High Court of Justiciary 
for sedition. All the jurymen were members 





with great courage and ability, but his cause 
had plainly been prejudged. The lord advo- 
cate denounced the prisoner as a demon of 
sedition, and the presiding judge, Braxfield, 
charged the jury that agitation for parlia- 
mentary reform was criminal. The landed 
interest alone had a right to be represented, 
he said; “as for the rabble who have nothing 
but personal property, what hold has the 
nation of them?” Muir and his companions 
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were convicted and sentenced to transporta- 
tion for fourteen years. See, aiso, the con- 
temporaneous cases of Watt (23 St. Tr. 
1167) and Downie (24 1b. 1). 

Meanwhile treason trials were rife in Ire- 
land. The trials of the Drogheda Defenders 
in 1794, of William Jackson, in 1795 (25 St. 
Tr. 783), of Weldon, the Dublin Defenders, 





oner named Leary was acquitted under pre- 
cisely similar evidence. In Finney’s case 
Curran so completely discredited the testi- 
mony of the notorious informer Jemmy 
O’Brien that the jury acquitted the prisoner. 

In the case of O’Coigly (26 St. Tr. 1191) 
there can be no doubt that the law of treason 
was violently strained to meet the require- 

















ROBERT EMMET. 


in 1795 (26 St. Tr. 225), and of Patrick 
Finney, in 1798 (26 St. Tr. 101g), in all 
of which Curran defended, led up to the 
actual hostilities of 1798. The government 
was enabled to obtain a conviction in Jack- 
son’s case, as in the triais of 1798, through 
the rule which allowed one witness to con- 
vict of treason in Ireland. Although Wel- 
don was convicted and hanged, another pris- 





ments of a particuiar case. O’Coigly was 
charged with having in his possession a 
treasonable paper with the intention and 
purpose of communicating it to the French 
government. This charge was not sustained 
by any legal and _ sufficient 
O’Coigly was one of the last victims of the 
odious doctrine of constructive treason. In 
England, Stone (25 St. Tr. 1155) was acquit- 


evidence. 
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ted of complicity with Jackson in an alleged 
conspiracy to give information to the enemy. 


The trials arising out of the uprising of | 


1798 began with the case of the brothers 
Henry and John Sheares, and was continued 
in the cases of M’Cann, Byrne, and Bond, in 
all of which Curran participated. The most 
conspicuous of these trials was that of the 
Sheares, in which the united efforts of Cur- 
ran, Plunkett, and M’Nally were powerless 
to prevent a conviction. Throughout these 
cases Curran bitterly inveighed against the 
rule according to which one witness suf- 
ficed to convict of treason in Ireland; and 
emptied all the vials of invective upon spies 
and informers—‘the forsaken prostitute of 
every vice who calls upon you with one 
breath to blast the memory of the dead and 
to blight the character of the living.” “He 
measures his value by the coffins of his 
victims; and, in the field of evidence, appre- 
ciates his fame as the Indian warrior does 
in fight—by the number of scalps with which 
he can swell his triumphs. He calls upon 
you, by the solemn league of eternal justice, 
to accredit the purity of a conscience washed 
in its own atrocities. He has promised and 
betrayed—he has sworn and foresworn; and 





whether his soul shall go to heaven or heil 
he seems altogether indifferent, for he tells 
you that he has established an interest in 
both.” It was at the trial of Bond that 
Curran, surrounded by the soldiery and in- 
terrupted by the clash of arms, declared, 
“You may assassinate but you shall not in- 
timidate me.” 

Robert Emmet’s mad attempt in 1803 
arose out of the same conditions as the re- 
bellion of 1798. The secret armament and 
sudden uprising planned by this youthful 
enthusiast never had the slightest chance of 
success; and how little influence Emmet had 
over the passions of his followers was plainly 
shown by the foul murder of Chief Justice 
Kilwarden. Within two months Emmet and 
his followers were tried and executed. They 
had been taken red-handed and there was no 
question of their guilt. The prisoners were 
prosecuted by Attorneys General O’Grady 
and Plunkett, and defended by Curran, 
Ponsby and. M’Nally. The government 
sought to implicate Curran, but unsuccess- 
fully. Emmet was attached to Curran’s 
daughter, and had sacrificed his last oppor- 
tunity to escape in his efforts to see her 
and bid her farewell. 
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A FORGOTTEN DRAMA OF WALL STREET:! 


By H. Geratp CuapIn, 
Editor of ‘‘ The American Lawyer.” 


HAS tells how the asp, unmindful of 

-Aesopian moral, endeavored to exercise 

his natural propensities upon the file. Also 
what came of the attempt. 

Mention the year ’72 to any veteran of 
Wall Street and it will recall to him the 
“Sickles Coup.” Press him further and he 
may incidentally refer to “Lord Gordon 
Abercrombie.” Still the chances are that he 
will not, for the affair, while at the time, 
something more than a nine days’ wonder, 
has now generally faded from recoHection. 
As one of the greatest, if not indeed the 
most stupendous of criminal operations on 
record, the matter well deserves a chronicler. 
In the drama, some of the best known men 
of the time played leading roles. Only 
through the good sense of the then Secre- 
tary of State, did the government escape be- 
ing drawn into serious international com- 
plications. 


ACT I. MINNEAPOLIS. 


In the early summer of 1870, there ap- 
peared in St.-Louis, where he remained but 
a short time, and from whence he after- 
wards moved to Minneapolis, a gentleman of 
distinguished appearance and of suave and 
courteous demeanor. Apparently possessed 
of ample wealth, he took up quarters in one 
of the finest of the hotels, registering sim- 
ply as “G. Gordon.” His unostentatious life 
invited no inquiry. Soon crested letters be- 
gan to arrive, addressed to “Lord Gordon 
Gordon.” The rumor that a member of the 
aristocracy of Scotland was honoring the city 


* Those who may be desirous of investigating further 
this mysterious affair are referred to contemporaneous 
reports in the New York newspapers and to Mr. Edward 
Harold Mott’s interesting work, Between the Ocean and 
the Lakes—The Story of Evie. 
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with his presence was circulated by the news- 
papers, and the supposed Lord became the 
lion of the hour. When taxed with his no- 
bility, a direct answer was evaded. “Since all 
men are equal in this country,” he said, “‘it 
makes very little difference what I am. As 
long as I am in America I prefer to be plain 
Mr. Gordon.” 

Quite needless to state, after that, nothing 
further was necessary to establish his title in 
popular estimation. “Lord Gordon Gordon” 
soon became “Lord Gordon, Earl of Aber- 
crombie.”” With absolutely no letters of in- 
troduction, this modern Cagliostro had se- 
cured an entrée to the most exclusive circles 
of the city. 

A half formed intention of purchasing a 
large tract of Western land, casually ex- 
pressed to the individual who could be firmly 
relied ‘upon to carry immediate report to 
those interested, bore expected fruit. North- 
ern Pacific Railway officials eagerly swal- 
lowed the unbaited hook. 

“My mind is not fully made up as yet,” 
Lord Gordon said, in answer to their ques- 
tions. “Still I have often thought of buying, 
say fifty thousand acres, in your beautiful 
country. Not for myself, for I have more 
than suffices for my own simple needs, but 
that my beloved sister may have an opportu- 
nity for the gratification of her benevolence. 
We have often talked of establishing a colony 
of our old tenants here.” 

“Princely magnificent,” that phrase so 
dear to children of the stylus, was not alto- 
gether misapplied when St. Paul journals un- 
dertook to describe the expedition which 
started from that city in the latter part of 
August, 1870. Six teams, omnibuses, a priv- 
ate carriage for his lordship and an ambu- 
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lance were in the train. Twelve men for man- 
ual labor, a French cook and negro waiters 
constituted his retinue.’ The markets of Chi- 
cago, St. Paul and Minneapolis were freely 
drawn upon. Champagne flowed like the 
proverbial water. The expedition returned 
in November and reported that Lord Gordon 
had been favorably impressed with a large 


tract lying in Otter Tail and Beaver counties. 


This “favorable impression” seems to have 
been the net result of the railroad company’s 
fifteen thousand dollar expenditure, for noth- 
ing further was ever heard from Lord Gor- 
don on the subject. 


ACT Il. NEW.YORK. 


The West becoming too restricted a field 
for the operations of this new star in the 
financial firmament, he moved to New York. 
In Minneapolis, he had made the acquaint- 
ance of Mrs. Belden, wife of a well known 
banker, who had spent some time there while 
on a pleasure trip. Whether his remark that 
he was a large stockholder in the Erie Rail- 
road and his subsequent removal to the 
metropolis were in pursuance of a then con- 
ceived scheme to perpetrate the gigantic 
swindle which he afterwards attempted, is 
something which will never be known. 

Assuming such to have been the case, his 
arrival could not have been better timed. 
The latter part of the year 1871 witnessed a 
truce to the historic strife which was being 
waged against Gould and Fisk, for control 
of Erie. There was a temporary lull in the 
Titanic battle where injunction had been 
heaped upon injunction, receivership upon 
receivership, charges of perjury, fraud and 
embezzlement upon counter charges. The 
triumph of the “Little Wizard” seemed com- 
plete. Firmly seated in the President’s chair, 
he bade defiance to the allied interests which- 
were persistently seeking his overthrow. 
Who could tell that the foundations of his 
throne were even then rocking, who foresee 
that six months would witness its overthrow? 





“Lord Gordon Gordon” engaged a gorge- * 
Ous suite at the Westminster Hotel, but sub- 
sequently removed to the Metropolitan, then 
one of the most exclusive of hostleries. Its 
proprietor was a son of the notorious Tweed. 
Seeking out Mrs. Belden, he renewed their 
acquaintanceship and was introduced to the 
principal men of the city. Such leaders as 
Horace Greely, Colonel Thomas A. Scott, 
vice-president of the Pennsylvania Railroad 
and Horace F. Clark, financier and son-in- 
law of Commodore Vanderbilt, became his 
intimate friends. 

To the husband, William Belden, partner 
of James Fisk, Jr., vice-president of Erie, the 
clever imposter took occasion to incidentally 
mention the fact that he controlled some $6,- 
000,000 of stock in that line. These 60,000 
shares were in the hands of English in- 
vestors. 

The suspension of hostilities was of the 
most temporary character. It ended with the 
appearance on the scene of action of a new 
enemy to the established powers. As is well 
known, General Sickles, Minister to Spain, 
while at a dinner in London took umbrage 
at some remarks made by a discomfited 
shareholder, concerning the alleged impossi- 
bility of securing justice from the courts of 
this country After considerable solicitation, 
he consented to assume the leadership of a 
coalition of English stockholders in a second 
attempt to overthrow the existing manage- 
ment. Securing leave of absence, he re- 
turned to this country and obtaining the co- 
operation of dissatisfied American interests, 
locked horns with Gould in a life and death 
struggle for supremacy. 

Every vote counted and the latter’s friends 
were not slow in urging the importance of 
securing the good will of so potent an ally 
as Gordon was likely to prove. Belden in 
particular was unceasing in his endeavors to 
bring about an interview with his chief. 

Manifesting that diplomacy which was 
characteristic of the man, Gordon haughtily 
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declined to make the first advances by calling 
on Erie’s president. But Gould, slowly sink- 
ing, was ready to catch at straws. Taking as 
a card of introduction a telegram from 
Colonel! Scott, he called at Gordon’s apart- 
ments. Horace Greely was present at the 
well nigh historic interview. 

In a state of abject panic, at his Lordship’s 
demand, Gould agreed to cease all opposition 
to the repeal by the Legislature of the then 
famous “Classification Bill,” to discontinue 
the entire series of actions in which Erie was 
involved, to renounce all operations on the 
stock market and procure the resignation of 
the existing Board of Directors. 

He went even farther. Incredible as it may 
seem, he wrote out the following resignation 
and placed it in Gordon’s hands: 

“T hereby resign my position as President 
and Director of the Erie Railway Company, 
to take effect on the appointment of my 
Yours, etc., 

‘** Jay GouLp.” 


successor. 


“New York, March 9, 1872.” 


“By the way,” Gordon insinuated, as the 
interview was drawing to a close, “I have 
been put to considerable expense in investi- 
gating Erie’s condition. 
a million. Now it seems no more than fair 
that the road should reimburse me at least 
half.” Whereupon Gould actually handed to 
this social highwayman two hundred thou- 
sand dollars in cash and three hundred thou- 
sand dollars in negotiable securities. 

For two weeks Gordon had this fortune in 
his possession. At any time he could have 
fled across the Canadian border. That he did 
not, is by no means the least mysterious fea- 
ture of the transaction. 

On March eleventh occurred the famous 
coup. In defiance of an injunction previous- 
ly obtained by Gould, a stormy meeting of 
the Board of Directors was held. 

The company’s offices swarmed with police 
under personal charge of Superintendent 
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Kelsoe and a band of private detectives and 
roughs headed by the notorious “Tommy 
Lynch.” There was no hitch in the proceed- 
ings. “Brought like a bullock, hoof and 
hide,” the directors, in the vernacular of to- 
day, were prepared to “deliver the goods.” 
One by one they resigned, but two, Eld- 
ridge and Sherwood, remaining true to 
Gould. Their vacant places were immediate- 
ly filled with partisans of the opposing fac- 
tion. The “Little Wizard” was removed, and 
General Dix elected in his stead. 

The details of this dramatic scene, have al- 
ready been told often enough to do away 
with the necessity of repetition here. How 
the new board on adjourning found them- 
selves locked in, the door guarded by Lynch 
and his band of Bowery toughs, how General 
Sickles was sent for and with the assistance 
of United States Marshal Kennedy broke 
down the door, how Gould intrenched 
himself in his private office and when the 
barricades were beaten down, evaded service 
of the papers notifying him of his removal 
by agilely leaping over desks, tables and 
chairs, finally taking refuge with his counsel 
Field and Sherman, and how the boy mes- 
senger, Crowley, hoisted over the transom, 
succeeded in handing the documents to the 
deposed president, who after sulking until 
the next morning, gave up the fight, is mat- 
ter of almost common knowledge. 

Had Lord Gordon possessed the voting 
power which he claimed, his assistance was 
now of no value. 

Even then the ex-president delayed. He 
seems to have had not the slightest suspicion 
or to have made any attempt whatever to 
verify “Abercrombie’s” story. 

Finally on March 23, in the office of Wil- 
liam M. Tweed, at 85 Duane street, Gould 
said to the latter: 

“Tweed, I’ve made up my mind that Gor- 
don is a scoundrel, and I think I’ll make him 
give back the money and securities I gave 
him or have him arrested.” 





A Forgotten Drama of Wall Street. 


481 





“You had better see Judge Shandley about 
it. He’s in the next room,” Tweed an- 
swered. 

At half-past one in the afternoon, Gou:d, 
Shandley and Belden called on Gordon. 
With them went Superintendent John J. 
Kelsoe. 

3elden sent in his card. He was admitted 
and according tu Gould’s version of the af- 
fair, said to Gordon. 

“See here, Jay Gould with Judge Shandley 
and Chief of Police Kelsoe are in Tweed’s 
room. Uuless you return at once the money 
and securities that Gould left with you, they 
will railroad you to prison before any one 
knows where you are.” 

The almost unparalleled audacity and sang 
froid which this prince of swindlers had 
hitherto manifested, suddenly collapsed. 
Without protest, he immediately disgorged 
his entire gains with the exception of some 
shares in the Allegheny and Oil Creek Rail- 
road which he had previously placed in the 
hands of his brokers for sale. He wrote out 
an order for these. 

The only hypothesis which will sufficiently 
explain Gordon’s conduct is a belief that 
Gould possessed the power to fulfill Belden’s 
threat of “railroading to prison” by Star 
Chamber methods, without the assistance of 
a jury in public trial. Without doubt a com- 
promise of signal advantage to the criminal 
would have been effected, had he manifested 
some trifling tenacity. Still, Tweed’s control 
of certain members of the judiciary, as re- 
vealed by subsequent investigation, rendered 
the threat not altogether an idle one. 

The conspirators were themselves amazed 
at their success. Gould had remarked on the 
way over, that if he “got a hundred thousand 
back, it would be a streak of luck.” One 
hour later, Belden, with what object cannot 
be imagined, took it upon himself to return 
to Gordon, apparently for the very pur- 
pose of expressing the surprise of all con- 





cerned that the latter “had given up so 
easily.” 

At which the psuedo Lord, plucking up 
a little courage, hastily dispatched a message 
to Philadelphia notifying his brokers not to 
honor the Allegheney and Oil Creek order. 

Too late. The imposture was fixed and on 
April ninth Gordon was: arrested, charged 
with misappropriation. Gould simultaneous- 
ly initiated a civil suit against the brokers, 
who in obedience to Gordon’s subsequent 
directions, had refused to surrender the 
stock. 

So much odium had been incurred by 
Erie’s ex-president, that the genera! public 
persistently refused to credit his version of 
the affair, and the newspapers, when thev 
made any reference to the matter at all, 
treated it as a mere squabble arising out oi 
an ordinary stock transaction. 

Is it not well nigh incredible that even at 
this late stage, no one seemingly made the 
slightest attempt to verify Gordon’s title of 
nobility or test the truth of his tale of enorm- 
ous estates in Scotland? Horace F. Clark 
and A. T. Roberts volunteered their services 
as his bondsmen, the former leaving his bed 
at midnight to qualify. Thirty-seven hundred 
dollars bail was exacted. Ex-Judge James K. 
Porter, Jolin Graham, James H. Strahan, 
leaders at the bar, against whom not a 
breath of suspicion had ever been wafted, be- 
lieved in and appeared for this self-styled 
“victim of a conspiracy.” 

Judge Joseph F. Brady after a number of 
adjournments set the case down for trial on 
September twentieth, A day or two before, 
Gordon disappeared. 


ACT III. MANITOBA. 


In 1873, Hay and Keegan, Minneapoiis 
detectives, employed by the discomfited 
bondsmen, succeeded in tracing Gordon to 
Canada. Under then existing treaties, the 
latter was safe from extradition. Neverthe- 
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less, armed with papers which it was subse- 
quently claimed, were honestly believed to 
be sufficient, they endeavored to forcibly re- 
move the criminal to the United States. The 
enterprise proved abortive and the detectives 
found themselves confronted with a charge 
of kidnapping. 

Governor Austin of Minnesota succeeded 
in working himself up into a fine state of 
frenzy over what was certainly a pretty plain 
case. Letters whose terms could scarce pass 
muster as diplomatic, were addressed to the 
Governor of Manitoba, and the aid of the 
State Department at Washington invoked 
to secure the termination of what was alleged 
to be the unlawful and wanton imprisonment 
of two inoffensive citizens of Minneapolis. 
Fortunately the good sense of the Federal 
officials to whom appeal was made, prevent- 
ed this government from assuming an ex- 
ceedingly ridiculous position, for the act of 
Hay and Keegan was as indefensible from 
the standpoint of international law as might 
well be imagined. 

Governor Austin and Consul Taylor, after 
stirring up considerable of a teapot tempest 
and getting themselves thoroughly laughed 
at, finally subsided and concluded to let 
Canadian justice take its course. Where- 
upon, after three months’ detention at Fort 
Garry, the prisoners were duly indicted, 
brought to trial and upon pleading guilty the 
judicial mountain was delivered of the unex- 
pected mouse, in the shape of a sentence of 
twenty-four hours’ imprisonment. 

Gordon blustered considerably over the 
affair and made all kinds of menaces to sue 
everybody concerned. Apparently he thought 
better of it upon finding that no compromise 
money was forthcoming, in response to sev- 
eral threatening letters. 

But the career of this accomplished swind- 
ler was now drawing to a close. He had 





_ sand dollars. 


been arrested at Fort Garry on charges of 
forgery and perjury, but was released 
through the failure of the Crown to prose- 
cute. He then fled to the small and isolated 
village of Headingly, hoping to enjoy a short 
respite in which to perfect new schemes. 

On the evening of August 1, 1874, two 
officers arrived and immediately placed him 
under arrest, exhibiting what purported to be 
warrants issued in Toronto, based upon 
charges of larceny and forgery committed in 
England and Scotland. 

Gordon took the matter quietly enough, 
merely asking whether it was proposed to 
take him through the United States. 

He was assured that this would not be 
done. 

Thereupon, excusing himself for a few 
minutes, he stepped into an adjoining room, 
drew a revolver and blew out his brains. 

An inquest revealed the fact that the war- 
rants were spurious and but another attempt 
on the part of the bondsmén. After being 
severely reprimanded, the detectives were 
permitted to depart without punishment. 

“Lord Gordon” certainly had reason io 
dread English justice. He is known to have 
been the son of middle class parents, living 
near the borderland of Scotland. Expensive 
tastes and a desire for luxurious living were 
scarcely susceptible of gratification on the 
salary of a junior clerk in a commercial 
house. Resigning his position, he began to 
pose as Lord Glencairn, a wholly fictitious 
member of the Scotch nobility, allied it was 
claimed, to the Duke of Hamilton, and the 
Marquis of Hastings, and possessed of a 
rent roll of some ten thousand pounds 
avear. His operations in the way of obtain- 
ing goods on credit, principally from jewelers, 
are said to have netted him some fifty thou- 
It was with this capital that 
he backed his venture here. 
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NOTES. 


Ex-SecreTaRY Elihu Root was 
about the humanity of judges. 

“They are humane men,” he said. “I could 
tell you many moving stories of the pain 
that they have suffered in the infliction of 
severe sentences. It is not altogether pleas- 
ant to be a judge. 

“That is why I cannot credit a story that 
was told me the other day about a judge in 
the West. A criminal, on trial before this 
man, had been found guilty. He was told to 
rise, and the judge said to him: ” 

“*Have you ever been sentenced to im- 
prisonment before?’ 

**No, your honor,’ said the criminal, and 
he burst into tears. 

“*Well,’ said the judge, ‘don’t cry. You're 
going to be now.’ ”—New York Times. 


talking 


AN amusing feud between the bench and 
the press has arisen in Melbourne, according 
te the London Chronicle. One of the local 
morning journals alleged that the court 
hours were too short altogether, and that 
public inconvenience thereby resulted. Chief 
Justice Sir John Madden read that statement, 
and staggered counsel by sitting until six 
o’clock every day. A deputation of barris- 
ters waited upon him and remonstrated. He 
replied that so long as the public, as repre- 
sented by the press, considered that the 
court was consulting its own ease he would 
continue to sit late. He has already con- 
verted the reporters. 





A Lewiston, Me., lawyer recently re- 

ceived the following epistle: 
stratton Dec 9 1903 

mr Hubbard the the international Paper 
Co Haint do eny Lumbering Here as i Can 
Find out tho is a Lions taking charge For 
Page Laurance & NewHall Place Called 
alder stream tha Live at shawmat me 
Lafe Bray is there agent i think your man 
is there it Franklin Co. so ther Papers 
Haint good it 25 miles From my Place 
there the trustee can bee served there 
send soon as Pasabll i got to go A Way 
a spell 


yours Truly 
AuGusTus WyMAN 


Deputy sheriff 


A proclamation for the arrest of King 
Charles II. was sold quite recently in Lon- 
don. It began: “Whereas, Charles Stuart, 
son to the late tyrant, with divers of the 
English and Scotish nation have lately in a 
trayterous and hostile manner, with an army, 
invaded the nation, which by the blessing of 
God upon the forces of the Commonwealth 
have been defeated.” 

The fresh looking sheet is 253 years old, 
and in the body it refers to the “malicious 
and dangerous trayter” and offers £1,000 
reward. 


A CERTAIN judge, who was chary of his 
words and syllables, was in the habit of 


cutting down the order “sustained,” with 
which he ruled on objections, until it sound- 
ed like “stained.” His little daughter was 
in court one day and that evening confided 
to her mother: “Mamma, papa chews to- 
bacco so much when he’s in court he has to 
tell the folks every now and then what’s the 
matter with his shirt front.” 


C. L. A, 
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In a Southern State a disreputable citizen 
was on trial for murder. The evidence was 
circumstantial and insufficient to convict, 
but the jury, believing that the culprit was 
a vagabond and ought to be convicted of 
something, brought him in guilty of negro 
stealing. 

The judge enlightened them a little, and 
again sent them out. 

They came in with a verdict of horse 
stealing. 

The judge, lecturing them soundly, sent 
them out once more. 

The next verdict was perfectly satisfac- 
tory—at least to themselves. 

“Guilty of manslaughter in the first de- 
gree, but we don’t think he is the man.”— 
Philade*phia Public Ledger. 


A CORRESPONDENT of the London Times 
says in a letter to that paper: 

“Some time ago my firm had occasion to 
apply for letters of administration to the 
estate of a boy who had died at the age of 
g. The papers were returned to be resworn 
because they did not state that he ‘died 
without issue!’ ”’ 


Tuey tell a good story at the expense of 
W. B. Rodgers, the only lawyer at the Alle- 
gheny County Bar, or in the United States, 
for that matter, who holds the distinction 
of having been City Attorney of the three 
cities of one county at various times. He 
was counsel some time ago for a man 
charged with a serious offence, and on the 
day of the trial the defendant was in a con- 
dition that would certainly not have im- 
proved his chances of acquittal. Attorney 
Rodgers was worried, but he is a general 
in addition to being a political diplomat. He 
locked his client in a room in a downtown 
hotel and then studied out the knotty prob- 
lem before him. 

One of the most prominent oil operators 
of Pittsburg, and one of his most intimate 
friends, happened into his office shortly be- 
fore he was ready to try the case. It was 
only a social call for a quiet chat, and Mr. 
Rodgers requested that his friend go into 


the courtroom with him. The oil operator 
sat beside Mr. Rodgers at the counsel table. 
and, during the progress of the case, he took 
little note of what was going on. He was not 
interested. Several times witnesses pointed 
in his direction, as did Mr. Rodgers, but the 
oil operator thought nothing of it. Mr. Rod- 
gers tried to be indifferent. None of the 
witnesses appeared to know the operator, 
at least they said that they did not, and the 
prosecutor also stated that he did not know 
the man seated beside Mr. Rodgers. The 
jury naturally thought the man was Mr 
Rodger’s client, and when the right bower 
of Bigelow, at the conclusion of the testi- 
mony, got up and said, “That is my case. 
This is not the man,” not many minutes 
were wasted in bringing in a verdict of ac- 
quittal. 

The oil operator accompanied Mr. Rod- 
gers out of court, and it was not until they 
were a safe distance away from the seat of 
justice that Mr. Rodgers confided to his 
friend that he had posed as the defendant in 
the case. The operator was mad all through 
when he first heard of it, but the ridiculous- 
ness of the situation appealed to him and he 
took it as a huge joke and as a sample of the 
diplomacy of one who could pull a brand 
out of the burning. It is doubtful whether 
the brilliant city attorney would acknowl- 
edge the story, but his friends say it is true. 
—Pittsburg Gasctte. 

A COUNSEL had been cross-examining a 
witness for some time with very little effect, 
writes “Sigma” in Personalia, and had sorely 
taxed the patience of the judge, the jury, 
and every one in court. 

At last the judge intervened with an im- 
perative hint to the learned gentleman to 
conclude his cross-examination. The counsel, 
who received this judicial intimation with a 
very bad grace, before telling the witness to 
stand down accosted him with the parting 
sarcasm: “Ah, you're a clever fellow, a very 
clever fellow! We can all see that!” The 
witness bending over from the box, quietly 
retorted, “I would return the comp‘iment if 
I were not on oath.” 





Editorial Department. 





The poem “Frink v. Evans,” printed on 
page 447, was read at’a recent meeting of 
the Tennessee State Bar Association, and 
was one of the most interesting features of 
the occasion. 


A good example of Kansas justice in the 
early days of, that bleeding State is shown in 
the following: In 1862 at a picnic near 
LeRoy two negroes were killed in a fight. 
All of the parties concerned were taken be- 
fore Ahijah Jones, justice of the peace at 
LeRoy, for trial. Ahijah listened to all the 
testimony patiently, and then announced: 

“A Philadeiphia lawyer couldn’t make 
head or tail of this row. It’s too much for 
me and I ain’t a-goin’ to try to untangle it. 
The judgment of the court is that all of you 
be turned over to the citizens here assem- 
bled, for them to apply the law as made and 
provided.” 





CORRESPONDENCE. 
To the Editor of THE GREEN Bac: . 


Sir:—The right of capture at sea in time 
of war is one of the questions of Inter- 
national Law made of immediate interest by 
the reported captures by the Russian squad- 
ron in a sortie from Vladivostoc. 

The object of captures at sea having been 
originally to make reprisals, and the right 
to make reprisals ceasing upon sufficient 
security having been taken to make good 
the damage concerning which letters of re- 
prisal had been obtained from the sovereign 
power, it was a usual condition of letters of 
marque that the captures should be brought 
into port and submitted to the adjudication 
of a competent court in order that the 
validity of each capture should be deter- 
mined and permission be granted or refused 
to the captor to convert the property to his 
own use. As a consequence, very different 
rules have been established in regard to 
maritime captures from those which are 
applicable to captures on land. The nature 
of hostilities which are carried on within an 
enemy’s territory requires that an invading 





army should not encumber itself with booty, 
and accordingly, the commander of an army 
carries with him authority to make immedi- 
ate inquiry and to determine summarily all 
questions of title to booty. In very early 
times the admiral of a fleet of armed cruis- 
ers determined in like manner the question 
of prize or no prize summarily. The cap- 
turing vessel conducted its capture to the 
admiral’s ship, upon the deck of which in- 
quiry was made by inspecting the papers 
of the captured vessel and interrogating her 
master and crew, and thereupon the vessel 
and her cargo were adjudged to be good 
prizes or were forthwith allowed to pursue 
their voyage. Under the present practice 
of warfare upon the high seas, it is the duty 
of the captors to send their captures to a 
convenient port of their own country or of 
an ailied country, and to submit them im- 
mediately for inquiry and adjudication be- 
fore a lawfully constituted prize court. If 
the captors should fail to do this, it is com- 
petent for the party who claims the ship and 
cargo to apply to a prize court of the cap- 
tor’s country for a monition against the cap- 
tors to proceed at once to adjudication, in 
which case, if the captors should neglect to 
appear, and consent to adjudication, the 
court may order restitution with costs, and 
in some cases with damages. It is imma- 
terial in such a case whether the captors 
have acted in good faith or not in making 
the capture. “If the captor,” says Lord 
Stowell (1745-1836), as high an authority 
as can be quoted, “has been guilty of no 
wilful misconduct, but has acted from error 
or mistake only, the suffering party is still 
entitled to compensation, provided that he 
has not by any conduct of his own contri- 
buted to the loss.” 

The personal obligation of a captor to 
bring his captures into port for investiga- 
tion and adjudication is founded upon the 
instructions which he has received from the 
government which has authorized him to 
make captures. The obligation of every 
government, on the other hand, to require 
its cruisers to bring their captures into port 
for judicial inquiry before a properly con- 
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stituted prize court rests upon the general 
iaw of nations. But this obligation under 
the common law of nations exists only with 
respect to vessels navigated under a neutral 
flag, the object of an inquiry before a prize 
court being to ascertain whether the cap- 
tured property in each case belongs to. a 
neutral or an enemy, and to restore the 
property if it belongs to a neutral, and so to 
restrain the captor in the eager pursuit of 
gain from doing injustice to innocent 
merchants whereby national complications 
might arise. Enemies, on the other hand, 
have no locus standi in a prize court under 
the general law of nations, and they can- 
not claim that their property, upon capture 
by a belligerent cruiser, should be taken into 
port for investigation and judicial action. 
Capture, of itself, divests an enemy of his 
property jure belli. Upon the surrender of 
a ship under an enemy’s flag at sea, a bellig- 
erent may destroy her under the general law 
of nations, and if the captor is unabie to 
bring her into port, he will be justified tow- 
ards his own government in destroying her. 
The instruction of his own government may 
require him to bring into port every capture 
which he may make, but he may be actually 
engaged in a service which will not allow 
him to put a prize crew on board the vessel 
which he has captured in order that she may 
be taken into port. In such a conflict of 
duties, it would appear that nothing is left 
to the belligerent vessel but to destroy the 
hostile ship which she has seized, for she 
cannot consistentiy with her general duty 
tc her own country, or under its express 
instructions, allow an enemy’s ship to sail 
away unmolested. -If-it is certain that a 
vessel belongs to an enemy, and if it is 
not practicable to bring her to port, there 
is no option but to destroy her. When it 
is doubtful whether she is an enemy’s prop- 
erty or not, and she cannot be taken to port, 
no obligation to destroy her exists, and the 
proper and safe course is to allow her to go 
on her voyage. When a ship is neutral, the 
act of destruction cannot be justified to 
the neutral owner and the neutral nation to 


which he belongs by the great importance of 
the act to the captor’s own government. The 
neutral owner has a legal right to demand 
restitution in value. 

An act of taking possession is not abso- 
lutely necessary in order to constitute a cap- 
ture at sea. The real surrender of the cap- 
tured ship is held to take place when she 
lowers her flag. It is the general rule for 
the commander of the vessel which has made 
a capture at sea to put a prize-master and 
prize crew aboard the seized ship; but many 
captures have been held to be effectual when 
this has not been done. But it is competent 
for a captor, if he places confidence in the 
promise of the captain of a captured ship, 
to retain possession of the prize against 
all subsequent captors by placing a single 
man on board of her. 

The captor, when he restores a seized 
vessel to her commander under a contract 
of ransom, takes from the latter what is 
known as a ransom bill. The procedure 
under this contract, indeed the contract it- 
self, is somewhat out of date at the present 
day. In this ransom bill the commander of 
the captured vessel binds himself and his 
owner, as well as the owner of the cargo, 
to pay a certain sum of money on some 
future day. The ransomed ship is allowed 
to proceed, after the bill has been signed, 
by a prescribed route and within a limited 
time. The captain of the ransomed ship, 
at the same time, delivers up to his captor 
one of his crew—usually his first mate—as a 
hostage for the payment of the money stipu- 
lated in the ransom bill. The practice of 
releasing captured ships on ransom being 
generally considered less beneficial to the 
belligerent nation to which the captor be- 
longs than their detention and conveyance 
as prizes into port, and’ the power of ran- 
soming vessels being liable to be abused by 
the captors to the detriment of neutral trade, 
it has been the policy of most nations for 
many years to restrain the liberty of the 
captors to ransom their captures. 

LAWRENCE IRWELL. 


3uffalo, N. Y., June 16, 1904. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. 
At the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book whether 
received for review or not. 


THE ADMINISTRATION OF DEPENDENCIES: A 
Study of the Evolution of the Federal Empire, 
with Special Reference to American Colonial 
Problems. By Alpheus H. Snow. New York: 
G. P. Putnam’s Sons. 1902. (vi..619 pp.) 


This book is not to any considerable 
extent controversial or theoretical. It is 
obvious enough, to be sure, that its author 
deems it both expedient and just for the 
United States to have permanent depend- 
encies; but the reader with a contrary opin- 
ion will not find that the book is in the least 
inappropriate for his reading. What the 
author chiefly undertakes to demonstrate 
controversially is simply that Imperial possi- 
bilities inevitably must have been in the 
minds of the founders of the United States 
and actually were recognized in the Consti- 
tution, and that hence it is not revolutionary 
for the United States to undertake the ad- 
ministration of new dependencies. 

The book is scholarly in tone; and its 
method is both analytical and_ historical. 
That the author is skilful in his analysis of 
ideas and clear in his use of language, is 
indicated by the following interesting pas- 
sages: “Government so constituted that the 
depositaries of governmental power are per- 
sons of ordinary common sense, without ex- 
pert knowledge and experience, is popular 
government. Government so constituted 
that the depositaries of governmental power 
are qualified to decide the probiems by ex- 
pert knowledge, investigation, and reason- 
ing, and actually do so decide them, is ex- 
pert government. ... The possibility of 
the government being wholly popular or 
wholly expert exists in every kind of State. 
. . . As matter of fact, no States do commit 





themseives wholly to the theory that gov- 
ernment is the expression of the popular will 
or wholly to the theory that it is a science. 
.. . A State and its dependencies, in what- 
ever light the latter are regarded, consti- 
tute, according to the accepted public law 
of the civilized world, an Empire. The old 
conception of an Empire as a Kingdom 
composed of Kingdoms, and of an Emperor 
as a King who rules over other Kings, is 
passing away, and in its stead has come the 
conception of the Empire as a State com- 
posed of distinct and often widely separated 


. populations or States, of which a State is 


the Central Government or Emperor. The 
State so acting as the Central Government 
or Emperor—whatever may be its inner 
constitution, whether monarchical, oligarchi- 
cal, republican, whether federal or unitary 
—is called the Imperial State. The study 
of the administration of dependencies is in 
fact, therefore, the study of the form and 
nature of the Modern Empire.” 

Passing from the explanation of the gen- 
eral point of view and of the phraseology 
adopted, the author devotes the greater part 
of his book to a detailed history of the mode 
in which Engiand has governed colonies 
both in America and elsewhere. There is 
also an adequate account of the mode in 
which our own Government has dealt with 
regions not included in the original or the 
new States. Less elaborate, but sufficient 
for the purpose, is the description of the 
theory and practice of colonial administra- 
tion pursued by France and other Conti- 
nental powers. Throughout, there is en- 
lightening use of quotations from documents 
and treatises. The volume is, indeed, a 
storehouse of valuable information, thor- 
oughly fitted for the use of the trained and 
laborious investigation, and carrying him as 
near as is possible to the original sources. 
Its defect—if so strong a word may properly 
be used—is not in execution but in plan; 
for the pian, praiseworthy in so many res- 
pects, fails to include—for the benefit of 
those who cannot be calied trained or labori- 
ous, but who are numerous, to say the least 
—an occasional summary of the system ex- 
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isting under some one government at one 
time. In other words, the vast amount of 
detail might well be supplemented with oc- 
casional generalization. Yet this is a com- 
paratively unimportant shortcoming in view 
of the merits already described. 

It remains to add that the author works 
out a theory to the effect that the Consti- 
tution of the United States states the true 
principles of administering dependencies in 
the clause giving power to Congress “to 
dispose of and make all needful regulations 
respecting the territory or other property 
belonging to the United States,” further 
“that the people and lands of the American 
Union and the people and lands of its de- 
pendencies constitute a Federal Empire, and 
that the people of the American Union, by 
their written Constitution, consented to by 
ail the people of the Empire, have divided 
the governmental power under an unwritten 
Constitution, so that the Union is the Im- 
perial State as respects the dependencies, 
standing in a federal and contractual rela- 
tion to them, and having neither uncondi- 
tional nor unlimited power over them, but 
only a power of disposition,” and finally 
“that the habitual and daily administration of 
the dependencies of the American Union 
should be in the charge of the President, as- 
sisted by expert investigators and advisers, 
and that the superintendence and final con- 
trol of the administration should rest with 
the Congress, subject only to the final judg- 
ment of the whole people of the American 
Union, expressed at the polls.” 

There is a temptation to give an abstract 
of the history embodied in this interesting 
and valuable book; but probably enough has 
been said to direct to it the attention of the 
persons for whose reading it is peculiarly 
fitted. 





The imperative professional duties of this 
Coliege Commencement season have de- 
manded so much time of the reviewers that 
reviews of many new and valuable law books, 
which have been received, are necessarily de- 
ferred until our next issue. 


. 





CURRENT LEGAL ARTICLES. 

One of the most important articles of the 
month is that of Professor A. V. Dicey, of 
Oxford, in the Harvard Law Review for June, 
on “The Combination Laws, as Illustrating 
the Relation between Law and Opinion in 
England during the Nineteenth Century.” 

The changes in the combination law (says 
Professor Dicey) are then attempts to fix the 
limits of the right of association in regard to 
trade disputes, and may be brought under 
four heads, which are the Tory legislation of 
1800; the Benthamite reform of 1824-25; the 
compromise of 1875, represented by the Con- 
spiracy and Protection of Property Act, 
1875; the judicial interpretation of that Act, 
1890-1904. Each of these changes bears a 
different character; each accurately corres- 
ponds with the opinion of the time when it 
took place. 

After discussing in considerable detail the 
Acts of 1800, 1824, 1825 and 1875, Professor 
Dicey writes as follows of the judicial inter- 
pretation of the compromise of 1875, which 
act revolutionized the combination law: 

The legislation of 1875 left many questions 
open: What was the true position of a trade 
union? What were the principles on which 
to determine whether a combination of anv 
kind was a conspiracy at common law? Could 
an individual who suffered damage through 
a trade combination recover damages in an 
action where under the Conspiracy and Pro- 
tection of Property Act, 1875, the combina- 
tion was not indictable as a conspiracy? 

These and other inquiries of the same sort 
were left to the decision of the courts. Trade 
unionists and many lawyers believed that 
they must all be answered in the way most 
favorable to the free action of the unions. 
Since 1885, however, cases requiring the 
interpretation of the compromise of 1875 
lave come frequently before the courts. The 
exact effect of the judgments delivered is 
in some degree a subject of dispute. The 
following principles, however, may (it is sub- 
mitted) be deduced from decided cases. 

1. An act lawful in itself is not by the 
mere existence of a bad motive converted 
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into an unlawful act so as to render the doer 
thereof liable to an action by a person who 
suffers damage from such act. 

But note that the motive influencing the 
doer of an act is in itself a totally different 
thing, though often confounded with the 
purpose or object for the attainment of which 
he does the act. 

2. Acts which are not in themselves un- 
lawful when done by persons acting in com- 
bination, solely with the lawful object of pro- 
tecting their trade and increasing their prof- 
its are not actionable. 

3. A combination of X, Y and Z to do 
an act which, if done by X alone, would not 
be either criminal or wrongful, may be a 
conspiracy. 

4. A combination of X, Y and Z to break 
yr to cause others to break a contract with 
A, or (semble) to induce others not to enter 
into contracts with A, is, in the absence 
of distinct legal justification, a conspiracy, 
and gives A, if damaged thereby, a cause of 
action. 

5. The Conspiracy and Protection of 
Property Act, 1875, s. 3, has nothing to do 
with civil remedies; a trade combination, 
that is to say, of X, Y, and Z, which is not 
indictable as a conspiracy, may yet, if it 
damages A, give A a right of action. 

6. A registered, and probably an unregis- 
tered, trade union is liable to be used for 
torts committed by its agents; and also, it 
would seem, is competent to sue as a 
plaintiff. 

The interpretation put by the courts on 
the compromise of 1875 is, it is submitted, 
from a legal point of view, thoroughly sound, 
and will commend itself to men of whatever 
party who still hold that personal liberty is 
the basis of national welfare. But this inter- 
pretation does undoubtedly deprive trade un- 
ionists of advantages which, in common with 
manv lawyers, they believed that they had 
obtained under the Act of 1875. It is now, 
at any rate, abundantly clear that neither 
trade unions nor any. other associations can 
under English law possess property without 
incurring that liability to pay damages for 
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wrongs done by themselves or by their 
agents which attaches to all property holders. 
In a sense, therefore, the interpretation put 
by the courts upon the Act of 1875, and other 
enactments connected with it, does mark a 
reaction not against the provisions of that 
Act, but against the tendency so to construe 
them as to confer upon trade unions a posi- 
tion of privilege. 

The causes of this reaction are to be found 
in the current of opinion, and indeed might 
be all summed up in the existence of the one 
word “boycott.” The term, which has ob- 
tained a world-wide acceptance, came into 
being during the autumn of 1880. It spread 
far and wide because it supplied a new name 
for an old social disease which had reap- 
peared in a new and most dangerous form. 
It bore witness to the pressing peril that 
freedom of combination might, if unre- 
strained, give a death-blow to individual 
liberty. 

The results, then, of our survey can be 
thus summed up: 

The combination law has from the end of 
the eighteenth century precisely corres- 
ponded with the course of opinion. 

The Combination Act, 1800, represents 
the panic-stricken but paternal Toryism of 
that date. 

The Combination Acts, 1824, 1825, even 1n 
their singular fluctuation, precisely corres- 
pond with the Benthamite ideal of free trade 
in labor. 

The compromise of 1875 represents in the 
main the combined influence of democracy 
and collectivism. 

The interpretation of that compromise by 
the courts represents the belief, still strong 
in England, in the sacredness of individual 
liberty and the sense of the peril to which 
personal liberty is exposed by an unrestrict- 
ed right of combination. 

The very confusion of the present state 
of the law corresponds with and illustrates 
a confused state of opinion. We all of us 
in England still fancy at least that we believe 
in the biessings of freedom, yet, to quote an 
expression which has become proverbial, 
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“today we are all of us socialists.” The 
confusion reaches much deeper than a mere 
opposition between the beliefs of different 
classes. Let each man, according to the ad- 
vice of preachers, look within. He will find 
that inconsistent social theories are battling 
in his own mind for victory. Lord Bramwell, 
the most convinced of individualists, became 
before his death an impressive and interest- 
ing survival of the beliefs of a past age; yet 
Lord Bramwell himself writes to a friend, “I 
am something of a socialist.” If, then, the 
law be confused, it all the more accurately 
reflects the spirit of the time. 


In discussing “The Anti-Trust Act and 
the Merger Case,” in the Harvard Law 
Review for June, Victor Morawitz, of the 
New York bar, says: 

In the case of the Northern Securities 
Company the precise question was whether a 
combination to acquire and hold a majority 
of the stocks of two railroad companies, the 
lines of which constituted main arteries of 
interstate commerce, and to create a com- 
munity of interest in their ownership, was in 
restraint of commerce within the meaning 
of the Anti-Trust Act and could be prohib- 
ited by Congress. The ultimate effect of the 
combination in this case, undoubtedly, was 
to destroy the possibility of true competition 
between the owners of the two railroad prop- 
erties, because the combination (i. ¢., the 
Northern Securities Company) became the 
principal owner of both properties and ac- 
quired full control over their management, 
If, as decided in previous cases, a contract 
or combination suppressing competition be- 
tween railroad companies in respect of inter- 
state commerce is in restraine of interstate 
commerce and illegal under the Act, the 
majority of the court were right in holding 
that the combination in the case of the 
Northern Securities Company was illegal. 
In the prior cases the restraint of competi- 
tion was only partial, while in this case the 
possibility of true competition was destroyed. 
The case, however, cannot fairly be distin- 
guished from the case of E. C. Knight Com- 














pany on the ground that the restraint of 
commerce in the one case was direct and in 
the other case indirect. The true distinction 
is that in the one case the combination re- 
stricted only competition between individual 
shippers and did not affect the public in the 
transaction of interstate commerce, while, 
in the other case, the combination imposed 
a restraint upon the transaction, by the 
public, of interstate commerce upon railroad 
lines, which Congress had power to keep 
open, at all times, as avenues of interstate 
commerce. 

The Anti-Trust Act does not purport to 
prohibit acts in restraint of commerce per- 
formed under contracts or by combinations, 
but it prohibits the contracts or combina- 
tions themselves, if in restraint of commerce. 
It was, therefore, not necessary to show that 
any action was taken by the Northern Se- 
curities Company to advance rates or other- 
wise to hinder commerce upon the two rail- 
way lines. Assuming that a restraint of 
competition among interstate railway car- 
riers is a restraint of commerce, as was held 
in the case of the Joint Traffic Association, a 
combination to acquire absolute power over 
competitive rates would, properly speaking, 
be “in restraint of commerce” though rates 
should not actually be advanced. Similarly, 
a government with autocratic powers would 
be said to be in restraint of liberty although 
it should be a benevolent autocracy and 
should not exercise its powers oppressively. 

Mr. Justice White and the three justices 
who concurred in his opinion, appear to 
have assumed that the case of the govern- 
ment was based upon two propositions, viz.: 
(1) That the ownership of stock in two rail- 
road corporations constituted interstate 
commerce if the railroad companies them- 
selves were engaged in interstate commerce; 
and (2) that the authority of Congress to 
regulate interstate commerce embraced the 
power to regulate the ownership of property 
used in interstate commerce, including 
power to regulate the ownership of stock in 
corporations whenever such corporations 


| were engaged in interstate commerce. 
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The case of the government does not ap- 
pear to have involved either one of these 
pfopositions, whatever may have been 
claimed in the arguments. The Anti-Trust 
Act prohibits only contracts, combinations, 
and conspiracies in restraint of commerce, 
and it does not purport to deal with the 
ownership of property in any respect. It is 
the act of contracting, combining, or con- 
spiring in restraint of interstate commerce 
that is prohibited, and the relief sought by 
the government was not to regulate the 
ownership of property, but to restrain the 
continuance of a contract, combination, or 
conspiracy that operated in restraint of 
interstate commerce. While Congress was 
not vested by the Constitution with power, to 
regulate the ownership of stock in State 
corporations, or the ownership of any other 
property, merely becausse used in interstate 
commerce, Congress was empowered to pro- 
hibit obstructions and restraints of interstate 
commerce; and the power of Congress to 
prohibit persons from contracting, combin- 
ing, Or conspiring to obstruct or restrain 
interstate commerce would not fail merely 
because the contract, combination, or con- 
spiracy was to be carried into effect through 
an acquisition of stock or other property. 


In the Yale Law Journal for June, Charles 
G. Morris made a vigorous assault on “The 
Inefficient Statute.” Such statutes he di- 
vides into seven classes, under which he 
groups a surprisingly large number of un- 
enforced or unenforceable Connecticut stat- 
utes. He says in conclusion: 

If our Legislature after removing from the 
statutory list of crimes all injuries which are 
solely to the individual, should then provide 
adequate machinery for the apprehension of 
all whose misdeeds are a harm to the com- 
munity as a whole, its session would per- 
form a labor whose consummation would 
add more dignity to this State in the eyes of 
all the rest of the States of the Union, and 
tepresent a more notable achievement in 
genuine advancement of respect for law and 








order than has ever been accomplished since 
Magna Charta. 

In our great Republic, with a population of 
the best and the worst elements from every 
race, our only hope for permanent institu- 
tions is that fundamental respect for law, 
because it is law, which is native and inborn 
in the Anglo-Saxon, and which the children 
of our citizens from other lands learn, with- 
out realizing it, in a generation or two, if 
they come into contact with it in its best 
form. Every time a law is consciously vio- 
lated because it is not enforced, a blow is 
struck which tells most severely on our 
foreign-born citizens, but nevertheless un- 
dermines and weakens the best and most 
patriotic among us in direct proportiori to 
our realization of what we are doing. 





One of the American judges in the Philip- 
pines, W. F. Norris, contributes to the 
Yale Law Journal for June an account of an 
interesting Philippine criminal trial, and 
adds: 

The Philippine Criminal Code carefully 
points out to the trial judge what he shall 
consider an aggravating and what an ex- 
tenuating circumstance. If a bully meet a 
frail consumptive on the street and without 
provocation knock him down, the law oblig- 
ingly instructs the judge that the aggressor 
took advantage of his superior strength, and 
that in imposing the penalty he must give 
consideration to this circumstance, and pro- 
vides a scale of penalties to be fitted to the 
peculiar conditions of the transaction. The 
judge is presumed incapable of a fair con- 
sideration and comparison of all the evi- 
dence in the case. To supply the deficiency 
in the judicial intellect, a mechanical list of 
penalties are appended to the code, consti- 
tuting a sort of Chinese puzzle, from which 
the court and attorneys figure out the fitting 
penalty at the close of the trial of a criminal 
case. 

This Spanish-American-Filipino code is a 
constant irritation to the judge or practi- 
tioner from the United States. What any 
person of sufficient intelligence to keep out 
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of an asylum for the feeble minded would 
take into consideration as mitigating or ag- 
gravating the offense, is minutely designated 
by the code. The trial judge is unable to 
exercise a wise discretion, so essential to an 
impartial and exact administration of justice 
according to the judicial mind of the United 
States. Instead of being given latitude in 
the imposition of penalties he is hampered 
by the innumerable restrictions of this ridi- 
culous code with its senseless minute classi- 
fication. Turning to the tabulated list, we 
find a statement of penalties unknown to 
the American practitioner and which it is 
devoutly to be hoped will speedily be swept 
from the statutes, and among them, thirty- 
fourth on the list, presidio correccional in its 
minimum degree, denoting imprisonment 
from 6 months and 1 day to 2 vears and 4 
months. The next penalty, thirty-fifth on 
the table is presidio correccional in its medium 
degree, Or imprisonment for 2 years, 4 
months and 1 day to 4 years and 2 months. 
Then comes presidio correccional in its mini- 
mum and medium denoting a term of from 
6 months and 1 day to 4 years and 2 months; 
presidio correccional in its medium and maxi- 
mum, 2 years, 4 months and 1 day to 6 years; 
presidio correccional in its maximum 4 years, 
2 months and 1 day to 6 years. Then fol- 
lows presidio correccional in its minimum, 
medium and maximum, mixing in with 
presidio mayor with its minimum, medium 
and maximum and arrest mayor, cadena 
perpetua, cadena temporal, reclusion  per- 
petua, reclusion temporal, relegacion perpetua, 
relegacion temporal, perpetual and temporal 
expulsion, confiniemento, banishment, public 
censure, caution, perpetual absolute dis- 
qualification, temporary absolute disqualifi- 
cation, perpetual and temporary, special dis- 
qualification. After the conclusion of the 
trial it is customary for the fiscal to ask the 
imposition of a certain penalty, which the 
counsel for the accused frequently opposes 
as too severe; then follows a_ prolonged 
search through the labyrinth attached to the 
criminal code to determine the penalty fit- 
ting the transgression, which ought to be 





decided by the judge from a comparison and 
consideration of all the circumstances as 
shown by the evidence, and from a clearly 
defined scale embracing a certain number of 
years as provided by the codes of the several 
States of the Union. 

WE return to the Alaska Boundary Com- 
mission (says the Canada Law Journal) mere- 
ly to note that the carrying out of the set- 
tlement arrived at between Lord Alverstone 
and the United States Commissioners is, in 
some important respects, virtually impracti- 
cable. In the first place, as Mr. Dall, the 
United States expert, in describing the 
treaty’s tortuous and zigzag course, says: 
“Let any one, with a pair of drawing com- 
passes, having one leg a pencil point, draw 
this boundary on the United States survey 
map of Alaska. The result is enough to 
condemn it. Such a line could not be sur- 
veyed on the land. It crosses itself in many 
places, and indulges in myriads of knots and 
triangles. It would be subject to insuper- 
able difficulties, and the survey would cost 
more than the whole territory cost origi- 
nally.” In addition to this the Canadian 
engineers say that the cost to Canada for 
marking this boundary on the territory 
would be $2,300,000. The United States 
engineers say that the cost to them would 
be $2,250,000; moreover, that it would take 
some fifty years to do the work. This would 
certainly be a very valuable result, and a nice 
place it would be for fugitives from justice 
to play hide and seek in. There is, in addi- 
tion the fact that, as to a portion of the 
boundary, no settlement whatever has been 
arrived at. There is, therefore, still a large 
field for diplomacy to cover. We venture to 
think, however, that Canada will not then 
need the services of the learned Chief Jus- 
tice who, last October, ventured to play a 
lone hand in a game which his opponents 
did understand. 

In the Central Law Journal (June 3) Colin 
P. Campbell discusses the “Propriety of Di- 
rect Evidence of Intention,” and says: 





Editorial Department. 


493 





At the close of our discussion, then, we 
arrive at the general rule that the intention 
or motive of a party, when material to the 
controversy, are questions of fact, and, if 
unambiguous terms in a contract or the 
rights of others, who depend upon visible 
acts, are not involved, may be testified to 
directly by the party whose intention is the 
subject of the inquiry. 

And this, if we admit the propriety of the 
legislative power authorizing parties to tes- 
tify, is a yalid and just rule. The law, with 
sufficient reason, requires the production of 
the best evidence of which the situation ad- 
mits. The best evidence, therefore, of the 
party’s intention should be admitted, and 
that best evidence must necessarily come 
from one who knows most about the inten- 
tion. Facts and circumstances are certainly 
not as good, whatever may be the relative 
probability as to veracity. 

The very fact that this question of inten- 
tion is one which is difficult to answer is a 
reason why the one who knows most about 
it should be permitted to tell what he knows, 
and requires that the pains and penalties of 
perjury should be visited with the same rigor 
upon the false witness to intention or motive 
as upon a false witness to a fact or conduct 
visible to ocular sense. The jury are still 
permitted to determine the case from all the 
evidence, and are not in any sense bound by 
what he says his intention was; what he says 
is to be considered with the other facts and 
circumstances. If these show that he testi- 
fied falsely, when he said he had a certain 
intention, then his testimony ought to be 
disbelieved, but if no discredit is thrown upon 
his testimony and he is a proper witness, 
there is clearly no impropriety in believing 
what he says his intention was. 


Tue “Australian Letter” in The Law 
Times (London), for May 28, gives some in- 
teresting information about industrial arbi- 
tration in one of the Australian colonies: 

There has béen in operation in New South 
Wales for about three years a Court of In- 





dustrial Arbitration, which was established 
to settle all trade disputes, to enable the 
lamb to lie down with and outside of the 
lion, to abolish strikes, and to link the arms 
of labor and capital in friendly brotherhood. 
For these purposes it was given plenary 
powers, but the exercise of these powers has 
brought about such a state of things that 
the lion still looks to having the lamb inside 
when he lies down with him, men will strike, 
and labor refuses to link a friendly arm with 
capital. The court is composed of a Su- 
preme Court judge as president, together 
with two other non-professional men, one 
of whom is a representative of employers, 
the other of employés. The court has in 
reality become a board to fix wages, hours 
of work, and the class of labor to be em- 
ployed. On the latter point it has in every 
case laid down the law that a member of a 
trade union must get the preference when a 
vacancy among workmen has to be filled. 
The result of the court’s work, so far, has 
been to deter capital from investment in the 
State, as virtually, it regulates and directs 
the manner in which every industry shall 
be carried on. It has been, in a lean time, 
a welcome guest to lawyers, although, when 
first engaging in work, strenuous efforts 
were made by the powers of labor to exclude 
professional lawyers from practising before 
it. The condition of things brought about 
by an award of the court and a subsequent 
decision of it in the interpretation of its own 
award, in a dispute in the coal mining indus- 
try, will be an excellent object-lesson for 
those who desire an industrial arbitration 
tribunal to be sent up in those countries at 
present free from such a growth. Many 
months ago the miners in the collieries of 
the northern district of New South Wales 
united by their lodges to form the Colliery 
Employés Federation as a legal personality 
under the Arbitration Act, so that the ma- 
chinery of the Act might be made applicable. 
The employers formed a similar union. The 
court was called on to give an award on 
disputed points between these two bodies, 
and it complied with the application, the 
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award settling, inter alia, a rate of one shil- 
ling and nine pence per ton as a hewing rate. 
The owners and miners were free to contract 
on the basis of the award. In January, 1903, 
the miners of the Rhondda Lodge, one of 
the lodges of the Employés’ Federation— 
being dissatisfied with the above rate, 
downed tools without notice and went on 
strike, and threw idle the mines of Messrs. 
Sneddon and Laidley, Limited. These own- 
ers, parties to the award, proceeded against 
the federation for penalties fixed in the 
award. The proceedings were in the Arbi- 
tration Court, and it was admitted during 
argument that the officers of the federation 
had tried to dissuade the particular lodg: 
from acting as it had done, and had repro- 
bated the strike; also that it was customary, 
in the case of contracts in that industry, that 
fourteen days’ notice was necessary in order 
to enable a master or a miner to legally ter- 
minate the contract of service. The court 
held that, as regarded the federation, no 
breach of the award had occurred. The fact 
that the officers of the federation, immedi- 
ately on learning of the resolve of the 
Rhondda miners to strike, endeavored to 
get them back to work was held to be con- 
clusive that the federation was not liable. 
There remained the miners of the Rhondda 
Lodge to be considered. The various points 
settled in and provided by the award had 
been observed. But the award had not made 
any provision to compel a continuance of 
the contract under the terms of the award. 
So far as the points settled specifically in 
the award were concerned, the miners had 
observed them, so that a refusal to continue 
to work, not having been provided for, was 
not a breach of the award. However, as the 
miners had struck work without giving the 
usual fourteen days’ notice, they would be 
liable to prosecution as strikers under a pro- 
vision of the Arbitration Act. The position 
caused by this decision is not such as was to 
be expected from the work of a court whose 
business it was to bring about a state of 
permanency in industrial matters. The ex- 
pense and labor of finding an award was 











thrown away, as, on the judgment, it was in 
the power of either of the parties to termi- 
nate their contract under it by giving four- 
teen days’ notice of their intention. And, if 
the miners chose to terminate the contract 
without giving such notice, then the employ- 
ers could only prosecute them—a proceed- 
ing not of the most satisfactory nature. For 
it might be that in a given case there would 
not be sufficient gaol accommodation in the 
country to hold the strikers. The decision 
will also suggest possibilities in the way of 
keeping ciear a party under an award from 
penalties, even when certain elements of that 
party should be guiity of breaches. For the 
employés, there seems to be a smack of the 
“heads I win, tails you lose” principle about 
the decision, from which there is no appeat, 
Save to the ever-sitting court of public opin- 
ion. This court has expressed its decision 
very plainly, but it lacks the necessary ma- 
chinery, at present, for executive action. 


THE question of floating mines on the 
high seas (says The Law Times, London), 
for whose solution there are, on the admis- 
sion of the Rev. Dr. Lawrence, lecturer on 
International Law at the Royal Naval Co!- 
lege, Greenwich, “no precedents to guide 
us,” brings home to the minds of jurists the 
fact, so difficult of realization, that, whereas 
successful efforts have been made to codify 
the rules of land war, little has been done to 
codify the rules and usages of war at sea, 
which are in a deplorably imperfect condi- 
tion. An international naval war code can- 
not be found save so far as its beginnings 
may be traced in The Hague third “Conven- 
tion for the adaptation to maritime warfare 
of the principles of the Geneva Convention 
of the 22nd Aug. 1864,” a convention which 
both the belligerents in the Russian-Japan- 
ese war have signed, and by whose rules 
they are accordingly bound: (see Taylor’s 
Treatise on International Public Law, p. 
495). Although the high seas, which are 
now almost the only example of “the terri- 
tory of no one,” like the territories of the bel- 
ligerent Powers, constitute a legitimate the- 
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atre of war, “it is certain,’ in the words of 
Professor Holland, in his recent letter to 
the. Times, whose views have been con- 
firmed and enforced by Professor Woolsey 
of Yale, and Dr. Lawrence, “that no inter- 
national usage sanctions the employment by 
one belligerent against the other of mines or 
other secret contrivances which would with- 
out notice render the navigation of the high 
seas dangerous” to neutrals. 

The circumstance that there is no prece- 
dent which governs the case of mines adrift 
beyond the territorial limit is, of course, at- 
tributable to the very recent development of 
these terrible engines of destructive warfare; 
that their employment on the high seas, to 
the peril of neutral vessels and the infraction 
of the common right of mankind to free navi- 
gation in accordance with the rule of modern 
international law, subject only to well-de- 
fined modifications, constitutes a grave of- 
fence against international morality cannot 
be doubted. The trend of the development 
of international jurisprudence for the pro- 
motion of the safety of non-combatants may 
be used to gauge the gravity of the conduct 
of a belligerent Power in adopting a course 
of action calculated to endanger life and 
property in neutral shipping. To take a 
single illustration of the care for the safety 
of non-combatants, which applies more 
strongly in the case of neutrals, by 'which 
international morality in-recent times is so 
nobly distinguished: All the nations repre- 
sented at The Hague Conference, in view 
of the newness of the practice and danger of 
injury to other than combatants, agreed “to 
prohibit for a term of five years the launch- 
ing of projectiles and explosives from bal- 
loons or by other new methods of a similar 
nature”: (Hill’s Peace Conference, p. 461). 
The argument by way of analogy against 
the floating of mines on the high seas, where 
they are liable to endanger neutral ships, is 
unanswerable. 


Concerninc the “Assumption of Risk 
Growing out of the Non-Performance of a 





Master’s Statutory Duty,” the Yale Law 
Journal for June, says: 

That the common law places upon the 
master certain duties for the protection of 
his servant is fundamental; that these duties 
cannot be delegated so as to relieve the mas- 


ter from liability, although deducible from, 


_is equally elemental with the first proposi- 


tion. One of these common law duties is 
the furnishing of reasonably safe impte- 
ments with which to work. The courts have, 
however, engrafted upon this principle a 
qualification, in that, although the master 
has not performed his full duty, thereby cre- 
ating an additional risk which was both ob- 
vious and ordinary, yet the servant by con- 
tinuing his employment with knowledge of 
such delict, was conclusively presumed to 
have accepted the increased hazard arising 
therefrom. That is the doctrine of “assump- 
tion of risk.” If an injury accrued to him 
in such a contingency the servant was 
deemed to have waived the master’s non- 
performance of duty and no recovery was 
possible. 

Do the same rules of law apply if the mas- 
ter is under a statutory duty to provide pro- 
tection for his servant? The United States 
Circuit Court of Appeals has come to the 
conclusion recently that the doctrine of 
“assumption of risk” is equally applicable, 
whether the duty be statutory or of the com- 
mon law. A statute of Missouri designed 
for the protection of employés provided that 
all exposed gearings, etc., should be guarded. 
An employer complied with the statute, but 
for a period of six weeks prior to an injury 
to one of his employés he had allowed some 
of the guards to fall into disuse so that a pair 
of rapidly revolving cogwheels were left ex- 
posed. A servant, a girl of 20 years of age, 
was required to work at the machine con- 
taining these wheels, about ten or fifteen 
minutes each day, and in consequence of 
their unguarded condition was injured. The 
Circuit Court of Appeals holds that the ser- 
vant is entitled to no recovery, since by con- 
tinuing in her employment she had assumed 
the risk arising from the failure of the mas- 
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ter to comply with his statutory duty. Ina 
strong dissenting opinion Judge Thayer 
takes an opposite view. St. Louis Cordage 
Co. v. Miller, 126 F. 495. 

As ta whether acquiescence by the servant 
under the above conditions will be regarded 
in law as a waiver of compliance by the mas- 
ter of a statutory duty, the courts differ. 
That there is no waiver and that the servant 
is entitled to recovery for an injury arising 
from the breach seems to be the rue in 
England, IHinois, Indiana, Missouri, Wiscon- 
sin and Tennessee. Some of these courts 
even hold that the servant’s contributory 
negligence will not affect his recovery. On 
the other hand, the courts of Massachusetts, 
New York, Michigan, Alabama and Colo- 
rado agree that the risk arising from the 
breach of a statutory duty can be assumed 
as readily as that resulting from a common 
law obligation. 

It is submitted, that when a statutory duty 
is imposed on an employer for the protec- 
tion of his servants, the better rule is that 
the servant does not waive compliance by the 
master, and assume the resulting risk by 
continuing in the master’s service. The 
proposition is submitted on the following 
grounds: First, that the master is placed 
under a positive statutory duty which the 
servant has a right to presume will be per- 
formed. Quackenbush v. Wisconsin Ry.; 
Railway Co. v. Archibald, 170 U. S. 665. 
Any disregard of this duty is not a mere 
omission, but a tort, as it is a direct violation 
of a positive law. The master is, therefore, 
guilty of a wrong before any injury accrues 
to his servant. It is contrary to principle to 
allow the master to take advantage of his 
own wrong when the injury does accrue, be- 
cause there may have been a tacit acquies- 
cence in the master’s wrong on the part of 
the servant. The master ought not to be 
allowed to rely upon his own neglect of duty 
as a defense against injuries arising from 
such neglect, especially when the more mani- 
fest the neglect, the more certain the de- 
fense. Second, any other construction 
would be against public policy in. that it 
would in effect nullify the statute. Durant v. 








Lexington, 97 Mo. 62. The primary o 
ject of the statute is to secure proper pr. 
tection to employés. If we adopt the do 
trine of waiver, “the statute would furnis 
the employé little protection. The me: 
refusal of the owner to furnish the safeguard: 
provided by the statute would then be suffi 
cient to exonerate him from liability if th: 
emplové continued in his employment an‘! 
sustained injury.” Hochstetter v. Mosle\ 
8 Ind. App. 442. 


IN an articie entitled “Corporation oi 
Two States,” in the Columbia Law Revicx 
for June, Professor Joseph H. Beale, Jr., oi 
the Harvard Law School, discusses several 
interesting questions. For example: 

When the consolidation of corporations 
of two States takes place not by means of a 
charter granted by a single State, but by 
permission given by both States, the posi- 
tion of the corporation is rather difficult to 
determine. In neither State, it is clear, is it 
a foreign corporation. Since two States, as 
we have seen, cannot create a singie cor- 
poration, the consolidated body must at least 
constitute as many corporations as there are 
States concerned, each corporation being 
subject to the laws (as for instance those 
concerning taxation) of its own State, and 
having the powers of the constituent corpor- 
ation of that State. And so where one of 
the States forbade a mortgage, such mort- 
gage given by the consolidated corporation 
was void as to the property in that State. 

Are these separate corporations merely 
the original corporations, which by the con- 
solidation have been permitted to form an 
extra-légal business combination, or is there 
in addition a new corporation, or rather a 
set of new corporations, each succeeding io 
the business of an old corporation without 
effecting a dissolution of it, or entirely super- 
seding it? This question is not easy to an- 
swer. It has been urged by high authority 
that the permission to consolidate, not being 
accompanied by a new charter from any one 
State, does not create a corporation; that 
the consolidated body formed in accordance 
with the permission of the States concerned 
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is at most a corporation de facto, or perhaps 
only a business union of the several compan- 
es under a common name, the old corpora- 
tions still exercising their several powers in 
their respective States in the name of the 
consolidation. It is clear that the constitu- 
ent corporations do not necessarily or gen- 
erally cease to exist. But it is certain that no 
corporation de facto can be recognized if 
there can be no corporation de jure, and if 
they do cease to exist it must be because 
each State has so provided, which is not a 
natural interpretation, because neither State, 
in authorizing the consolidation, “can have 
intended to abandon all jurisdiction over its 
own corporation created by itself.” But 
though the old corporations usually continue 
in existence, a new association of some sort 
is undoubtedly formed, a community of 
stock and interest between the companies; 
there is almost invariably a new set of books 
opened, new stock issued, new stockholders 
and new officers provided for the consoli- 
dated company. This, it would seem, is 
sufficient to create a new commercial entity, 
and since it results from permission given 
by law the new entity constitutes a legal 
person. But this new person is not created 
by the law of any one State. Concurrent leg- 
islation of all the States was essential to the 
completion of the consolidation. The new 
corporation is no more a corporation of one 
State than of the other, and as it cannot be 
created by the States jointly, it must be the 
anomalous association already considered,— 
a separate corporate body in each State, all 
however being as it were federated together, 
and in many respects capable of acting as 
one. 

We must conclude then that when a num- 
ber of corporations, created by different 
States, are allowed to consolidate by the 
States that created them, the constituent 
corporations may or may not be merged in 
the consolidated body and so lose their cor- 
porate existence, this depending in each case 
upon the will of the State of charter; but that 
by the consolidation new corporations are 
formed, equal in number to the number of 
enabling States, and each empowered to act 





in connection with the others. The conso- 
lidated corporation therefore does not differ 
in status from the corporation rechartered 
in another State than that which first created 
it. 
One more complication may ensue. <A 
corporation formed in one State may be re- 
chartered in a second State, and then con- 
solidated with a corporation of a third State; 
what is the effect of the consolidation upon 
the rechartered corporation of the second 
State? Is it federated with the original cor- 
poration still? And what if the original 
corporation is dissolved by merger in the 
consolidated corporation? 

This question was raised by the case of 
Louisville Trust Company v. Louisville, 
New Albany and Chicago Railway. An In- 
diana corporation had been rechartered in 
Kentucky; and the Indiana corporation was 
then in accordance with legislation of both 
States concerned consolidated with an Illin- 
ois corporation. It was argued that since 
the consolidated company succeeded to all 
the property of the original company, and 
since the Kentucky company had no rela- 
tion with the consolidated company, it ceased 
thereafter to exercise its franchises. But 
Taft, Circuit Judge, said: 

“We do not perceive that this consolida- 
tion creates any difficulty. The Kentucky 
corporation, having been once established, 
could not die except by its own act or that 
of the State which gave it being. Every- 
thing it had acquired in the way of property 
remained in it after the consolidation of its 
constituent with the Illinois corporation, It 
was not and could not be ousted of its fran- 
chises thereby.” ... 

From this opinion: it would seem that 
upon the consolidation of the Indiana 
corporation with the Illinois corporation the 
rechartered corporation would ipso facto be- 
come federated with the consolidated com- 
pany; a result which could be prevented only 
by the affirmative action of the Kentucky 
Legislature, thus exercising its power over 
its own corporation. .. . 

One may, perhaps, on the authorities and 
the reason of the thing, reach the following 
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conclusions. An agent for the consolidated 
corporation may act for and bind all the 
members; and this would undoubtedly be 
true of an act done outside all the incorpor- 
ating States. In one of the mecorporating 
States, however, one should hold in strict- 
ness that it is the local corporation which 
is acting. But an act done anywhere bind- 
ing one of the corporations will give a cause 
of action in either State of incorporation 
against the corporation in that State: 
whether because the corporations are to be 
taken as partners, or, more probably, be- 
cause the State in incorporating it subjected 
it to such a liability ;—created it to be dealt 
with as one corporation and not two, in the 
language of Judge Doe. 


‘*FREEDOM of Contract,” says Professor 
Clarence D. Ashley in the Columbia Law 
Review for June, “has been the fetish of our 
modern law for vears.” 

“Every man is the master of the contract 
he may choose to make: and it is of the 
highest importance that every contract 
should be construed according to the inten- 
tion of the contracting parties.” Probably 
this statement of Chief Justice Erle would 
strike any one as both sound and common- 
place. Nevertheless it is believed that the 
statement does not accurately express the 
law, and that it may be as well that it does 
2, ee 

The subject of contract is still growing. 
Many of its principles are undeveloped and 
crude. This gradual growth is changing pre- 
conceived views, and the student or writer 
of this subject must grow with it or be left 
hopelessly behind. To most lawyers it seems 
axiomatic to say that in our system of law 
every simple promise must be supported by 
a consideration. Probably that is so, but 
how far has that advanced us? What is this 
so-called consideration? If Dean Ames is 
right in his abie and interesting articles it 
would seem to be a steadily decreasing 
something which has about reached the van- 
ishing point. So also, we may inquire what 
we mean by this universal test of mutual 


assent. This may be well enough expressed 


thus: “The first essential of a contract 
mutual assent, and mutual assent means th: 
consent of the parties to the terms of th: 
contract, intent by both parties to enter into 
the proposed arrangement.” 

There seems no reason to change this gen 
eral view, but nevertheless if too strictly and 
logically foilowed, it leads to situations which 
are intolerable and which the courts never 
have and never will strictly enforce. It is 
well enough for us to classify contracts as 
those obligations having their initiative in 
the intent and agreement of the parties, but 
when that preliminary has once taken place, 
there seems to be no essential reason why 
the courts cannot modify the obligation 
which thus arises, and why the mastery oi 
a man over the contract he chooses to make 
should not be subject to rules and regu- 
lations applied by the courts and directly lim- 
iting the mastery of the parties. It is true 
that when a man bases his promise to pay 
upon the judgment of an eminent architect 
it is a somewhat strong proposition to sug- 
gest that he shall not have such safeguard, 
but shall be turned over to the judgment of 
twelve inexperienced men. To say that this 
is only done when the architect unjustly or 
fraudulently withholds the certificate is only 
saying in another form that the entire ques- 
tion is to be settled by the jury. Courts 
should disregard the expressed intention of 
the parties only in extreme cases and with 
great caution, but that it is sometimes bene- 
ficial to do so seems certain. 


WE regret that lack of space this month 
makes it necessary to postpone, until our 
August issue, quoting from Professor James 
B. Scott’s admirable article on “Interna- 
tional Law in Legal Education,” in the 
Columbia Law Review for June, from Mr. 
Chief Justice Mitchell’s learned address on 
“Hints upon Practice in Appeals,” and 
Henry Wolf Biklé’s abie “Review of the 
Northern Securities Decision,” in the Amer- 
ican Law Register for June, and the several 
interesting articles and correspondence in 
the current number of the American Law 


Review. 
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ANTI-TRUST ACT. 
ro BUSINESS.) 


(AcTION BY CITY FOR INJURY 


UNITED STATES CIRCUIT COURT OF 

APPEALS, SIXTH CIRCUIT. 

The case of City of Atlanta v. Chattanooga 
Foundry and Pipe Works, 127 Federal Re- 
porter 23, was an action brought by the city 
to recover damages incurred in its business 
by reason of a combination of pipe companies 
formed in violation of the Anti-Trust Act. 
The city was maintaining a system of water- 
works, and furnished water to consumers, 
charging for the same in exactly the same 
way as would a private corporation. The 
evidence tended to show that the object of 
the combination was to prevent any other 
producer from bidding for piaintiff’s busi- 
ness, and that practices were adopted in- 
tended to compel it to deal exclusively with 
the Alabama member of the association, and 
tc pay a price settied by the combination in 
advance of any bid. For this privilege the 
Alabama corporation agreed to pay a large 
sum into the pool treasury, called a “bonus,” 
which was to he divided in agreed propor- 
tions. An appearance of competition was to 
be maintained by bids put in by the others, 
such bids being higher in each instance than 
that made by the company to whom the con- 
tract had been assigned. The court holds that 
a municipal corporation engaged in operating 
gas, water or lighting plants, or street rail- 
roads, from which a revenue is derived, is in 
relation to these matters a business corpor- 
ation, and can maintain a suit for injury to 
its business under the Anti-Trust Law. It 
is held to be no defense that no purchase was 
made by the city from either of the Tennes- 
see corporations made defendant. Their 
gui:t is held to be as great as that of the 
corporation from whom the purchase was 
made, for the reason that each is responsible 


for the torts committed by the others in the 
course of carrving out the illega! combina- 
tion. The city is held to be entitled to re- 
cover the difference between the price paid 
for the pipe and the reasonable price which 
would have been paid under natural competi- 
tive conditions, and it is said that such recov- 
ery can be had for the injury to the business, 
whether such business is interstate or not, 
provided the transaction by which the pur- 
chase was made was interstate. The court 
further holds that an action brought under 
Section 7 of the Anti-Trust Law, which gives 
a recovery of three-fold damages, is not an 
action for a penalty or forfeiture, which, 
under the statute, must be brought within 
five vears, but is a civil remedy, and is gov- 
erned as to limitation by the statutes of the 
State in which it is brought. Upon this point 
the court refers specifically to the many 
authorities collected in the cases of Hunting- 
ton v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 
and Brady v. Daly, 175 U. S. 148, 20 Sup. 
Ct. 62, and also to the opinion of Judge 
Clark in the court below, reported in 101 
Fed. goo. The court also governs its rulings 
by the opinion of the Supreme Court in the 
case of Addison Pipe Co. v. United States, 
175 U.S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136. 


ASSAULT. 
CUTRIX—INTENT 
ALTIES.) 


(ATTEMPT TO KISS—CONSENT OF PROSE- 
TO INJURE—EXCESSIVE PEN- 


TEXAS COURT OF CRIMINAL APPEALS. 


In Chambless v. State, 79 Southwestern 
Reporter 577, itis held that where a man 
who reasonably betieves that a woman will 
allow him to kiss her, makes the attempt to 
do so without intending to accomplish the 
act by force, he is not guilty of assault. To 
constitute an assault there must be an intent 
to injure, and where as in the case of a kiss 
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the injury is solely to the feelings the intent 
cannot be presumed. The conversation 
which the court holds warranted the belief 
that the prosecutrix was willing defendant 
should kiss her was of a highly salacious 
character. The court cites Fuller v. State, 
72 Southwestern Reporter 184, where it was 
"held that the giving of a kissing sign without 
any attempt to commit a battery did not 
evidence an assault. 

In conclusion it is held that even had a 
conviction been warranted, a punishment of 
a fine of one thousand dollars and two years 
in jail was excessive, the only possible injury 
which the prosecutrix could have suffered 
being to her feelings. 


AUTOMOBILE STATION. (MAINTENANCE IN 
RESIDENCE DISTRICT—NUISANCE. ) 
NEW YORK SUPREME Court. 
In Stein v. Lyon, 87 New York Supple- 
ment 125, it is heid that the construction and 
maintenance of an automobile station or 
garage, for the entertainment of chauffeurs 
and their friends, in a neighborhood occupied 
by expensive summer residences, does not 
constitute a common law nuisance, the court 
saying that the business appeared perfectly 
lawful and legitimate. 


BANKRUPTCY. (ErFrect oF DISCHARGE—JUDG- 
MENT FOR DAMAGES FOR CRIMINAL CONVERSA- 
TION.) 

UNITED STATES SUPREME CourRT. 

In Tinker v. Colwell, 24 Supreme Court 
Reporter 505, a judgment for damages for 
criminal conversation is held not to be af- 
fected by a discharge in bankruptcy, the de- 
cision resting on the construction of section 
17, subdivision 2 of the Bankruptcy Act, 
which provides that a discharge shall release 
a bankrupt from all his provable debts, “ex- 
cept judgments in actions for frauds or for 
wilful and malicious injuries to the person 
or property of another.” 

A- number of English cases are cited on the 
point that trespass zi et armis will lie to re- 
cover damages for committing adultery with 
plaintiff’s wife; and such conduct is held to 
be an injury both to the person of the hus- 
band and to his property rights. Cregin v. 








Brooklyn Crosstown Railroad Company, 75 
N. Y. 192, 31 Am. Rep. 459, Id. 83 N. Y. 
595, 38 Am. Rep. 474, in which the right to 
the wife’s society was held not to be prop- 
erty within the meaning of a statute provid- 
ing for the survival of a cause of action for 
her injyries, is distinguished. It is then held 
that the injury to the husband in committing 
adultery with his wife is of a malicious char- 
acter within the meaning of the Bankruptcy - 
Act, though no personal malevolence towards 
the husband is involved. The court says, “It 
is also argued that, as the fraud referred to 
in the exception is not one which the law 
implies, but is a particular fraud involving 
moral turpitude or intentional wrongdoing. 
so the malice referred to is not a malice 
implied in law, but a positive and special 
malice upon which the cause of action is 
founded, and without proof of which the 
action could not be maintained. . . . The im- 
plied fraud which the court in the above-cited 
cases released was of such a nature that it 
did not impute either bad faith or immorality 
to the debtor, while in a judgment founded 
upon a cause of action such as the one before 
us, the malice which is implied is of that very 
kigd which does involve moral turpitude.” 

neue v. Hoadley, 66 Kans. 172, 71 
Pacific Reporter 318, is more nearly in point 
than any of the cases cited, it being there 
held that a judgment obtained by a wife 
against another woman for alienating her 
hushand’s affection was not released by the 
discharge of the judgment-debtor in. bank- 
ruptcy. 


ADULTERY— Ex- 
MARRIAGE— 


CONSPIRACY. (COMMISSION OF 
ISTENCE OF CRIME—FEMALE’S 
KNOWLEDGE OF CO-CONSPIRATOR.) 

IowA SUPREME Court. 
In State v7. Clemenson, 99 Northwestern 

Reporter 139, it is held under the Iowa 

Code, Sections 5959, 5093, that there is such 

a crime as conspiracy to commit adultery. 

These sections provide that if two or more 

conspire to do any illegal act injurious to 

public morals or to commit a felony they are 
guilty of a conspiracy; and define a felony as 

a public offence punishable by imprisonment 

in the penitentiary, adultery being so pun- 





Notes of Recent Cases. 


SOI 





ishable. Adultery is said tobe a public of- 
fence, notwithstanding the requirement of 


the Iowa Code that the prosecution can only | 


be instituted on the complaint of the injured 
husband or wife. The court distinguishes 
this case from Shannon v. Commonwealth, 
14 Pa. 226, and Miles v. State, 58 Ala. 390, in 
which the agreement of a married woman to 
have intercourse with a man other than her 
husband was held not to amount to a con- 
spiracy to commit aduitery because the con- 
sent involved was a part of the offence itself. 
The court says that one may aid and abet in 
adultery without actually participating in the 
act and it can discover no ground for saying 
that a combination to commit the unlawful 
act, which is not an agreement between the 
immediate parties to the intended crime. 
may not constitute a conspiracy. 

But the defendant in this case escaped 
punishment on a most peculiar ground. 
While he, himself, was aware that the female 


with whom he contemplated intercourse was | 
a married woman, his co-conspirators were | 
not apprised of that fact and hence contem- | 


plated nothing more than fornication, which 
is not a criminal offence in Iowa. On this 
account the court held there was no con- 
spiracy. It says, “While these parties mav 
be presumed to have intended the natural 
consequences of their acts this does not in- 
volve knowledge concerning the status of 
this woman. Without such knowledge it is 
not perceived how they could have conspired 
with defendant to have committed this par- 
ticular crime. . . . In the absence of any 
evidence of knowledge on the part of either 
of the co-defendants the accused should have 
been acquitted.” 
FELLOW SERVANT RULE. (STATUTE OF SISTER 
STATE—W HAT LAW GOVERNS.) 
MIssourRI COURT OF APPEALS. 
In Williams v. Chicago, Rock Island & 
Pacific Ry. Co., 79 Southwestern Reporter 
1167, it is held that the Iowa Code of 1873, 
section 1307, abrogating the fellow-servant 
rule as applied to railroad employés, while 
governing a right of action in Missouri for 
negligent injury inflicted in Iowa, must be 








applied, not as construed by the Supreme 
Court of Iowa, but as construed by the 
Supreme Court of Missouri. The reason 
seems to be that under the Missouri Con- 
stitution the decisions of the Supreme Court 
of that State are binding on the Court of 
Appeals. 
FRAUD. (LIMITATIONS— PROCURING DEED— RE- 
CORDING—NOTICE TO GRANTOR.) 
IOWA SUPREME Court. 
In MacDonald v. Bayard Savings Bank. 
98 Northwestern Reporter f025, the court 
holds that the recording of a deed, attacked 
by the grantors thereiri as having been pro- 
cured from them by fraud, is sufficient to 
start limitations running on the cause of 
action. How the grantee’s act of tendering 
the deed for record and its entry in the offi- 
cial records could apprise the grantors of 
any facts not known before to them, or 
arouse any suspicion or provoke any inquiry 
which they did not already entertain or pur- 
pose, is not discussed. Two Iowa cases, 
Bishop v. Knowles, 53 Iowa 268, 5 North- 
western Reporter 139, and Gebhard v. Sat- 
tler, 40 Iowa 152, are cited, but in both the 
facts were radically different. In each of 
these it was held that the grantor of a deed 
of trust was charged with notice of fraud in 
the trustee’s sale by the recording of the 
deed given by the trustee to the purchaser. 
In such a holding there is some show of 
reason, but the extention of the doctrine 
now made seems to be a judicial inadver- 
tence. 


HOMICIDE. (EFFect on /us Mariti—FORFEITURE 
OF EsTATE—BILLS OF ATTAINDER—CONSTITU- 
TIONAL PROVISIONS—ESCHEAT.) 

TENNESSEE SUPREME COourRT. 

In Box v. Lanier, 79 Southwestern Re- 
porter 1042, a controversy arose between the 
personal representatives of a wife and those 
of her husband over the proceeds of an in- 
surance policy upon the husband’s life. The 
policy had been made payable to the wife if 
she survived, otherwise to the husband’s per- 
sonal representatives. The husband deliv- 
ered the policy to the wife with the statement 
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that it was hers and that she must pay the 
premiums on it which she did. The 
husband killed the wife and afterwards com- 
mitted suicide. It was first held that the 
parol assignment of the policy to the wife 
vested in her the contingent interest remain- 
ing in the husband. 

The important question then arose, 
whether the husband, having murdered the 
wife, could take her chose in action by virtue 
of the jus mariti. After an elaborate review 
of the authorities, the court holds that he 
could not. It concedes that the case of 
Riggs v. Palmer, 115 N. Y. 506, 22 North- 
eastern Reporter 188, 5 L. R. A. 240, 12 
Am. St. Rep. 819, in which it was held that 
the general laws for the devolution of prop- 
erty by will or descent did not operate in 
favor of a murderer whether he claimed as 
devisee, legatee or heir-at-law, has been 
overruled by the later cases of Owens v. 
Owens, 100 N. C. 240, 6 Southeastern Re- 
porter 794; Deem v. Milliken, 6 Ohio Cir. 
Ct. R. 357m, affirmed in 53 Ohio St. 668, 44 
Northeastern Reporter 1134; Shelienberger 
v. Ransom, 41 Neb. 631, 59 Northwestern 
Reporter 935, 25 L. R. A. 564; Carpenter’s 
Estate, 170 Pa. 203, 32 Atlantic Reporter 
637, 29 L. R. A. 145, 50 Am. St. Rep. 765. 
The court relies on the case of Burt v. Union 
Central Life Ins. Co., 187 U. S. 362, 23 
Supreme Court Reporter 139, 47 L. Ed. 
216, in which it is held that the assignees 
of a life policy could not recover where the 
insured was hung for murder. It says: “It 
is true in the present case that the insurance 
company made no contest, but, conceding its 
liability, paid over the proceeds of the policy, 
and they await the determination of this suit. 
But can it be successfully contended that a 
claim resting wpon a felonious act which 
might have been resisted by the insurance 
company has acquired more virtue when it 
is now asserted by the representative of the 
murderer to the proceeds of the policy? Can 
those who represent the husband, who first 
by the felonious destruction of the life of 
his wife, and then as a felo de se has acceler- 
ated the maturity of the policy, take the 
fruits of his crime under the doctrine of 









jure mariti?” Cieaver v. Mutual Reserve 
Fund Life Assn., L. R. 1 Q. B. Div. 147, in 
which the assignee of Mrs. Maybrick sought 
to recover on a policy on the life of May- 
brick and in which the company successfully 
resisted the suit on account of Maybrick’s 
death at the hands of his wife, is also relied 
on. 

The provision of the Tennessee constitu- 
tion (article I, section 12) that no conviction 
shall work forfeiture of an estate, as well as 
that of the Federal constitution (article 1, 
sections g and 10) prohibiting bills of at- ~ 
tainder, are held not to apply, since the pro- 
ceeds of the policy never became a portion 
of the husband’s estate. It is finally heid 
that a refusal to permit a husband who murd- 
ered his wife to take the proceeds of a life 
policy which belonged to her, does not 
escheat the property to the State, but the 
title passes to her administrator. 


ILLEGAL CONTRACT. OF COUNTERFEIT 


MONEY.) 


(SALE 


OF APPEALS OF KENTUCKY. 

In the case of Chapman v. Haley, 80 
Southwestern Reporter 190, action was 
brought to recover $300 paid to defendant 
to be invested, as the plaintiff testified in 
$3,000 worth of “good money.” Plaintiff 
testified that the defendant toid him that he 
was a member of the firm in Cincinnati that 
had this money, and that he could get $3000 
for his $300. “He showed me some new 
bills, one, two and a twenty, and I think a 
five and a ten, and he had plenty others, ap- 
parently. The money I was to get was to be 
just like those he showed me, silver certifi- 
cates, and not counterfeit, He told me to sit 
down here on the walls of the waterworks, 
and he would step right across the street 
and get it and be back in twenty minutes, 
and he never returned.” The plaintiff pro- 
tested that he did not intend to purchase 
counterfeit money, but that the defendant 
had told him that it was good money, and 
said that “there was one one trouble about 
it, and that when deposited in a bank two 
numbers running of the same date might be 
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detected.” The court remarks that as the 
plaintiff did not seem to require the super- 
vising care of a committee to conduct his 
case, his statement that he believed he was 
to get $3000 in good money for $300 in oid, 
worn government bills, seems beyond belief, 
and they state that they doubt whether the 
law books contain a case which will parallel 
in audacity this case, excepting, perhaps, 
the famous case of Everett v. Williams, 9 
L. Q. R. 197, which was a bill for an account- 
ing of the partnership business of highway- 
men, though the true nature of the partner- 
ship was veiled in ambiguous language. This 
bill set up the partnership between the plain- 
tiff and the defendant, “who was skilled in 
dealing in several sorts of commodities; that 
they proceeded jointly in the said dealing 
with good success in Houndslow Heath, 
where they dealt with a gentleman for a gold 
watch; that the defendant informed plaintiff 
that F. was a good and convenient place to 
deal in, such commodities being very plenty 
there, and if they were to deal there, it would 
be almost all gain to them; that they accord- 
ingly dealt with several gentlemen for divers 


watches, rings, swords, canes, hats, ciocks, 


etc., to the value of 200 pounds and up- 
wards; that a gentleman at Black Heath had 
several articles which defendant thought 
might be had for little or no money in case 
they could prevaii on the said gentleman to 
part with said things; and that after some 
little discourse with said gentleman such 
things were dealt for at a very cheap rate. 
The dealings were alleged to have amounted 
to 2000 pounds and upwards.” This bill 
was dismissed for scandal and impertinence. 
The solitictors were taken into custody and 
fined 50 pounds each for reflecting upon the 
honor and dignity of the court. The counsel 
whose name was signed to the bill was re- 
quired to pay the costs, and both the litigants 
were subsequently hanged. It is pointed out 
that the fact that a like judgment did not 
overtake the parties litigant in this case 
marks the lapse of our modern procedure 
from that vigorous integrity with which the 
ancient judges administered the common law 
in its primitive virtue. 


INDIANS. (SALE oF LiQuoR—SCOPE OF PRO- 
HIBITIVE STATUTE—CARLISLE STUDENTS.) 

UNITED DistTRICT COURT FOR THE MIDDLE 
DISTRICT OF PENNSYLVANIA. 

In United States v. Belt, 128 Federal 
Reporter 168, the defendant was indicted for 
selling liquor to Indian boys attending the 
United States Indian School at Carlisle, 
Pennsylvania. On a ruling for a new trial, 
the court held that the Act of Congress of 
January .30, 1897, c. 109, 29 St. 506, pro- 
hibiting the sale of liquor to “any Indian, a 
ward of the Government, under the charge 
of an Indian agent or superintendent, or any 
Indian, including mixedbloods, over whom 
the government—through its departments 
exercises guardianship,” extends to Indian 
students at a school which is maintained at 
the expense of the Government under the 
direction of the Interior Department. The 
court says that there can be no doubt that 
this language extends to the Indian boys at 
Carlisle. “Temporarily transferred from the 
reservations to which they belong, which are 
themselves in the nature of schools, they are 
potentially if not actually under the superin- 
tendent or agent there in charge. And, main- 
tained and educated as they thus are, at the 
expense of the government, under the dir- 
ection of the Interior Department, they are 
the unquestioned wards of the nation which 
has as much concern to protect them from 
the debasing influence of liquor as if they 
were on the Western Plains.” 

The Act of May 20, 1886, c. 362, 24 St. 69, 
requiring the nature and hygienic effects of 
alcoholic drinks, etc., to be specially taught 
to Indian pupiis, is referred to as evidence 
of the concern the government has in this 
matter. Previous legislation on the subject 
of selling liquor to Indians is reviewed and 
the following cases cited: United States v. 
Holliday, 3 Wall. 407, 18 L. Ed. 182, United 
States v7. Osborne (D. C.), 2 Fed. 58; United 
States v. Earl (C.C.), 17 Fed. 75; United 
States v. Hurshman (D. C.) 53 Fed. 543; 
United States v. Flynn, 1 Dull. 451, Fed. 
Cas. No. 15124; United States v. Burdick, 
1 Dak. 142, 46 N. W. 571; Renfrow v. U. S. 
3 OK. 170, 41 Pac. 88. 
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INNKEEPER’S LIABILITY. (StTatrurory REGULA- 
TIONS—DEFINITION OF JEWELRY.) 
SUPREME COURT OF TENNESSEE. 
In the case of Rains v. Maxwell House 
Co., 79 Southwestern Reporter 114, a ques- 
tion arose as to the liability of the proprietor 
of a hotel for the loss of a watch and fob 
which a guest had left under his pillow. The 
Tennessee act provides that whenever the 


proprietor of a hotel shall provide a safe place . 


for the keeping of any jewels and ornaments 
belonging to a guest, and the guest has not 
deposited them, the proprietor shall not be 
liable for their loss, provided he has posted 
a notice stating the fact that a safe and con- 
venient place in which money, jewels, orna- 
ments, etc., may be deposited, has been pro- 
vided. The court, after stating that the well- 
known common-law rule is that an innkeeper 
is absolute insurer of the property of his 
transient guest, reviews at length the deci- 
sions bearing upon the point in those States 
where the liability has been regulated by a 
statute similar to that in force in Tennessee. 
The earlier cases all hold that such statutes 
contemplate that a reasonable amount of 
money for traveling expenses and articles 
for personal use and convenience, although 
within the terms of the statute, are not to be 
considered as within its spirit, and that a 
guest by retaining such articles in his own 
possession instead of depositing them with 
the innkeeper, does not absolve the inn- 
keeper from his liability. The first case to 
overthrow this doctrine was that of Hyatt v. 
Tavlor, 42 N. Y. 258, in which the court held 
that the statute must be strictly enforced. 
The later case of Rosenplanter v. Rossette, 
54 N. Y. 255, sustains the doctrine pro- 
nounced in the Hyatt case, as does also the 
case of Stewart v. Parsons, 24 Wis. 242. The 
Tennessee court holds that a watch and fob 
must be considered as embraced in the term 
“jewels and ornaments.” The court says 
that Webster defines the word “jewel” as an 
ornament of dress, usually made of a preci- 
ous metal having enamel or precious stones 
as a part of its design. Thev ?re of the 
opinion, however, that the sense in which it 
was used bv the Legislature is the common 
meaning attributed to it as an ornament or 








useful article of value, and embraces a watch 
and fob used as a timekeeper and in which 
precious stones may or may not form a part. 
If a guest sees proper to keep his watch and 
money upon his person, he does so at his 
own risk, just as he does when he keeps it 
upon his person and in his possession when 
not in the hotel. In no prior Tennessee 
case does this point seem to have been 
squarely raised. 


INSURANCE. (EmpLoyers’ LIABILITY—ACCIDENT 
—INFECTION WITH DISEASE.) 

MIssoURI COURT OF APPEALS 

In Columbia Paper Stock Co. v. Fidetity 
& Casualty Co., 78 Southwestern Reporter 
320, the plaintiff sued on an employers’ lia- 
bility policy reciting that one of its em- 
ployés had recovered judgment against it 
for injuries from accidental blood poisoning, 
caused by contact with material used in its 
business. The question was thus raised 
whether kidney disease produced in a ser- 
vant by handling infected rags in the dis- 
charge of duties connected with her employ- 
ment was within a policy which insured 
against loss from liability on account of 
bodily injuries accidentally suffered. The 
defendant’s contention was that as the dis- 
ease was produced by a known cause, it 
could not be accidental. After a somewhat 
extensive review of the authorities, the court 
rejects this view and holds that the disease 
was an accidental injury. Dezell v. Casualty 
Co., 75 Southwestern Reporter 1102; Love- 
lace v. Travellers’ Protective Ass’n, 126 Mo. 
104, 28 Southwestern Reporter 877, 30 L. 
R. A. 209, 47 Am. St. Rep. 638; Isitt v. 
Railway Passengers’ Assur. Co., 22 Queen’s 
Bench Division, 504; Travelers’ Ins. Co. v. 
Melick, 65 Federal Reporter 178, 12 C. C. A. 
544, 27 L. R. A. 629; Peck v. Equitable, etc., 
Ass’n, 52 Hun. 255, 5 New York Supple- 
ment 215; Freeman v. Mercantile, efc., Ass’n, 
156 Mass. 351, 30 Northeastern Re- 
porter 1013, 17 L. R. A. 753; McCarthy v. 
Travelers’, etc., Co., 8 Biss. 362, Fed. 
Cas. No. 8682; United States etc., Ass’n 
v. Barry, 131 U. S. 100, 9 Supreme 
Court Reporter 755, 33 L. Ed. 60; Young 





Notes of Recent Cases. 


595 





v7 <Accident, etc. Co., 6 Montreal Law 
Rep. 3; Martin v. Travelers’, etc., Co., 
1 Foster & F. 505; North America, etc., 
Co. v. Burroughs, 69 Pa. 43, 8 Am. Rep. 212; 
and Fetter v. Fidelity, etc., Co., 174 Mo. 256, 
73 Southwestern Reporter 592, 61 L. R. A. 
459, are relied on, and the court distinguishes 
or disapproves the cases of Bacon v. U. S., 
etc., Ass’n, 123 N. Y. 304 25 Northeastern 
Reporter 399, 9 L. R. A. 617, 20 Am. St. 
Rep. 748; Dozier v. Fidelity, etc., Co. (C. C.), 
46 Federal Reporter 446, 13 L. R. A. 114: 
Sinclair v. Maritime, etc., Co., 3 Ellis & Ellis 
478; Southard v. Railway, etc., Co., 34 Conn. 
574, Fed. Cas. No. 13,182; and Feder v. 
Iowa, etc., Ass’n., 107 Iowa 538, 78 North- 
western Reporter 252, 43 L. R. A. 693, 70 
Am. St. Rep. 212. The concluding portion 
of the opinion reads: “If, for example, in 


lieu of producing the more gradual and pro-, 


tracted infirmities of acute kidney disease or 
dropsical affection, the infected material sub- 
mitted to defendant’s workwoman had emit- 
ted poisonous gases or fumes, producing her 
instantaneous death, or resulting in immedi- 
ate and violent convulsions, under number- 
less authorities the occurrence would, in 
legal contemplation and within the interpre- 
tation of policies insuring against accidents, 
be confidently pronounced accidental, yet 
such consequences would be disease pro- 
duced by such known causes, In conclusion, 
after full consideration, upon a fair and legal 
construction of the terms of this policy, ... 
the injury sustained by respondent’s employé 
upon its premises in handling the infected 
rags and wall paper fell fairly within its true 
meaning and intent.” 


JUROR. 
MENT.) 


(MISCONDUCT—SLEEPING DURING ARGU- 


Texas Court OF CIVIL APPEALS. 


In Slaughter v. Coke County, 79 South- 
western Reporter 863, it is held that an as- 
signment of error, complaining of the mis- 
conduct of a juror, in that he slept through- 
out the greater portion of the argument of 
appellant’s counsel, cannot be sustained, the 
court saying that the counsel should at least 
have asked that the juror be awakened. 





} 


The case starts an interesting train of re-" 
flection as to the soporific effects of argu- 
ments to the jury, and raises a query in the 
mind, whether, the court would not have 
been justified in applying the doctrine of 
estoppel. 


LIBEL. (RETRACTION — EFFECT ON DAMAGES— 
STATUTORY PROVISION — CON STITUTIONALITY— 
DvE CouRSE OF LAW.) 

KANSAS SUPREME Court. 

In Hanson v. Krehbiel, 75 Pacific Repor- 
ter 1041, section 18 of. the Kansas Bill of 
Rights guarantying remedy by due course 
of law to all persons for injuries suffered in 
person, reputation, etc., is held to invalidate 
Gen. St. 1901, c. 57b providing that before a 
civil action for newspaper libel shall be 
brought, plaintiff must serve notice on the 
defendants, who, if they make retraction in 
their paper in as conspicuous a manner as 
the libel itself was published, are to be liable 
only for actual damages, which the statute 
defines as those which the plaintiff shall show 
he has suffered in property, business, trade, 
profession or occupation. The generai 
damages usually recoverable in a libel, de- 
signed to compensate for “that large and 
substantial class of injuries arising from in- 
jured feelings, mental suffering and anguish, 
and personal and public humiliation,” are cut 
off. These damages were allowed at the 
time the Kansas constitution was adopted, 
and the court says it requires no argument to 
demonstrate that the act in question does 
deny remedy for a portion of the injury 
suffered from a libel. Park v. Detroit Free 
Press Co., 72 Mich. 560, 40 Northwestern 
Reporter 731, 1 R. A. 599, 16 Am. St. Rep. 
544 in which a similar statute was held in- 
valid, is referred to, as is also Allen vw. Pio- 
neer Press Co., 40 Minn. 117, 41 Northwest- 
ern Reporter 936, 3 L. R. A. 432, 12 Am. 
St. Rep. 707 in which such a statute was up- 
held. ' 

The suggestion that the retraction re- 
quired by the act is a fair compensation for 
the injury done and a reinvestment of the 
plaintiff with his good name, so that by its 
means all has been accomplished that would 
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be by a verdict of a jury, and hence that such 
retraction, if not due course of law, is an 
ample substitute for it,—is one which the 
court cannot entertain. 


LOSS OF SERVICES. 
ACTION.) 


(CoMMON LAW RIGHT OF 


Court OF APPEALS OF KENTUCKY. 

In Gregory v. Illinois Central R. Co., 80 
Southwestern Reporter 795, an action was 
instituted by the father of a 16-year-old in- 
fant, who had been killed by a railroad train. 
for damages resulting from the loss of his 
son’s services from the time of his death 
until he would have reached the age of 21 
years. The attorneys conceded that the 
action was not based upon any statute 
authorizing it, but on the common law right 
of the father to his infant son’s services. 
The court points out that the common law 
allowed no such remedy by way of a civil 
action in the case of an injury causing the 
death of a human being. As such injury 
must necessarily precede the death, the law 
did not allow any cause of action for the in- 
jury to survive the person who was killed. 
The husband or master of the deceased was 
not allowed to sue because the only damage 
tecognized by the law was the loss of ser- 
vices during the life of the servant, and the 
death of the infant, therefore, worked no in- 
jury to the master of which the law could 
take notice. And if the act causing the 
death amounted to a felony, the general rule 
of the common law forbidding any civil suit 
upon a felony would alone have sufficed to 
exclude a claim for damages. The court 
cites Shearman & Redfield on Negligence; 
Eden v. L. & F. R. R. Co., 14 B. Mon. 204: 
Covington Street Ry. Co. v Parker, 72 Ky. 
455; Louisville & Nashville R. R. Co. 7. 
McElwin, 98 Ky. 700, 34 S. W. 236; and 
Harris v. Kentucky Timber & Lumber Co., 
43S. W. 462, 45 S. W. 94, and distinguishes 
the cases of Gregg’s Adm’r v. Lee, 14 B. 
Mon. 119, Gray v. Coons, 7 J. J. Marsh. 478, 
and Smith v. Hancock, 4 Bibb, 222, on the 
ground that they were actions for the value 
ot slaves killed or injured by negligence or 
malice. It is pointed out that while the 


master was entitled to the services of the 
slave, the latter was a mere chattel, and the 
right to recover was based upon the same 
principle as would be the right to recover 
for the injury or destruction of a horse or 
other kind of property. 


LOTTERIES. 
TAXED.) 


(EsTIMATES OF NUMBER OF CIGARS 


NEW YORK SUPREME Court, APPEL- 

LATE DIVISION, First DEPARTMENT. 

In the case of People ex rel. Ellison v. 
Lavin, 87 New York Supplement 776, the 
question was raised as to whether a guessing 
contest as to the number of cigars upon 
which the United States tax would be paid 
during a certain month was within the sec- 
tion of the Penal Code of New York pro- 
hibiting the advertising of lotteries. The 
contest was conducted by the Florodora Tag 
Company of Jersey City, and contemplated 
the distribution of over $140,000 in prizes, 
to be distributed among those persons who 
estimated nearest to the number of cigars 
on which $3.00 tax per thousand would be 
paid during the month of November, 1903, 
as shown by the sales made by the United 
States Internal Revenue Department. The 
prizes ranged from $5000 to a box of cigars. 
valued at $2.50. The amount to be given 
away was to be distributed among over 35,- 
000 people, and in order to be entitled to 
estimate, it was only necessary that the 
estimate should be accompanied by 100 
bands from certain designated cigars. The 
statute provides that any person who adver- 
tises or publishes an account of a lottery, 
whether within or without the State, stating 
how, when or where the same is to be, or has 
been, drawn, or what are the prizes therein, 
or any of them, or the price of a ticket, or 
any share or interest therein, or where or 
how it may be obtained, is guilty of a mis- 
demeanor. The Penal Code further defines 
a lottery as a scheme for the distribution of 
money by chance among persons who have 
paid or agreed to pay a valuable consider- 
ation for the chance, whether called a lot- 
tery, raffle, or gift enterprise, or by some 
other name. The contention, of course, was 
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that the distribution in this case was not to 
be made by chance, and the court holds that 
the point is well taken. It is said that it is 
manifestly impossible for any one to know 
in advance the number of cigars upon which 
the tax will be paid in a given month. The 
period for presenting estimates closed on 
the last day of the month preceding that for 
which they were to be made, and in addition. 
the announcement of the contest included 
for the purpose of advertising those who 
intended to estimate information as to the 
number of cigars upon which the tax had 
been paid during each month for the years 
1900, 1901, 1902. The court holds that many 
things must be taken into consideration in 
making an estimate in such a contest. The 
prizes are awarded as a means of advertising 
the cigars, in the sale of which the company 
is interested. It is evident that the price of 
these cigars is the same for those who pre- 
serve the wrappers and participate in the 
guessing contest as it is for those who do 
not. 
afford them some basis for making an esti- 
mate upon which their right to’ the prizes 
may depend, and they may possess or acquire 
other information that may be of assistance. 
The court adds that it may be well for the 
Legislature to prohibit such forms of com- 
petition, by declaring enterprises of this 
character to be unlawful, but it is evident 
that the methods resorted to in recent years 
by merchants and traders engaged in ruinous 
competition were not foreseen in the early 
days when lotteries were prohibited, and 
therefore their prohibition is not within the 
purview of the lottery statute. In deciding 
the case, the court refers to many cases in 
which similar contests intended to evade the 
lottery law have- been construed by the 
courts. Among others, Reilly v. Gray, 77 
Hun. 402, 28 N. Y. S. 811, where it was held 
that pool selling did not constitute a lottery; 
People v. Fallon, 152 N. Y. 12, 46 N. E. 
296, where it was held that prizes offered by 
an association to the winners of race horses 
was not a lottery; People v. Gillson, tog N. 
Y. 389, 17 N. E. 343. where the provision 
of the Penal Code making it a misdemeanor 


Sufficient information is furnished to. 


| 





to induce the purchase of one commodity 
by giving the purchaser of a specified quan- 
tity other property was unconstitutional: 
Hull v. Ruggles, 56 N. Y. 424, in which it 
was held that selling candy in packages, 
some, but not all, of which contained tickets 
calling for silverware as prizes, was a lottery; 
Wilkinson v. Gill, 74 N. Y. 63, in which it 
was held that policy is a lottery; Horner v. 
United States, 147 U. S. 449, 13 Sup. Ct. 
409, 37 L. Ed. 237, in which it was held that 
a sale of bonds by the government of Aus- 
tria, redeemable at a given time, but a num- 
ber of which, to be selected by lot, were to 
be redeemable at figures far in excess of their 
par value, was a bottery within the federal 
statutes reguiating the use of the mails. The 
court also cites a number of Canadian and 
English cases. A very similar case was that 
of United States v. Rosenbloom, 121 Fed. 
180, in which it was held that prizes given to 
a person guessing nearest to the number of 
cigarettes on which internal revenue tax 
would be paid during a given month was not 
a lottery within the prohibition of section 
3894 of the Revised Statutes of the United 
States. 


MILEAGE BOOKS. 


SUPREME CouRT OF NORTH CAROLINA. 


(DEATH OF OWNER.) 


In a short per curiam opinion it is held, in 
the case of Ninish v. Southern Railway Co., 
47 Southeastern Reporter 432, that a mile- 
age book could not be used for transporting 
the remains of the person to whom it had 
been issued. In this instance the mileage 
was presented by the husband of the de- 
ceased when: transporting his wife’s remains 
over the line which had issued the book. 
This payment was refused and the action was 
brought. In the court below nominal dam- 
ages were given the plaintiff, from which 
decision both parties appealed. The Su- 
preme Court holds that at the death of the 
one to whom the mileage is issued, the un- 
used mileage must go to the personal repre- 
sentatives of the owner of the book. No 
authorities are cited. 
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MUNICIPAL CORPORATIONS. (GOVERNMENTAL 
FUNCTIONS—ESTABLISHMENT OF PESTHOUSE— 
NEGLIGENT CARE OF PATIENTS—CIVIL LIA- 
BILITY.) 

KENTUCKY CouURT OF APPEALS. 

In Twyman’s Adm’r v. Board of Council- 

men of Frankfort, 78 Southwestern Re- 
porter 446, it is held that the action of a city, 
pursuant to an authority given it to estab- 
lish hospitals and make all necessary regula- 
tions for the protection of public health, in 
establishing a pesthouse and in removing 
thereto a person afflicted with smallpox and 
in caring for him there until he died, was per- 
formed by the city in its public or govern- 
mental capacity as an agency of the State, 
and not in its corporate and private capacity, 
and hence that it was not liable for negli- 
gence in the performance thereof. The dis- 
tinction between the two classes of municipal 
functions is discussed at some length and the 
cases of Clayton v. Henderson, 44 South- 
western Reporter 667, 44 L. R. A. 474; Pa- 
ducah v. Allen, 63 Southwestern Reporter 
981 and McGraw v. Marion, 98 Ky. 673, 34 
Southwestern Reporter 18, 47 L. R. A. 593 
are distinguished. It is finally held that Ky. 
St. 1903, Sec. 6, conferring a right of action 
for death inflicted by negligence or wrong- 
ful act, does not give such right of action 
against a municipal corporation for the 
death of a person occurring as the result of 
an act done in the performance of a duty 
which the municipality owed to the public, 
and in the doing of which it had but exer- 
cised a governmental power. 


PARTY WALLS. 
OWNERSHIP.) 
NEW YORK SUPREME Court, APPEL- 

LATE DIVISION, FIRST DEPARTMENT. 


In the case of Schwenker v. Picken, 86 


(EFFECT OF COVENANTS AS TO 


New York Supplement 681, the question - 


was raised as to the effect of an agreement 
made by adjoining lot owners whereby one 
was to build a wall equally upon the land of 
each at his own expense, and the other was 
to have the privilege of using the same upon 
the payment of $500. The agreement 
further provided that it should be binding 
upon the heirs, executors and assigns of the 





parties, and should be construed as a coven 
ant running with the land. After the wal 
was built both parties disposed of their prop- 
erty. When the wall was about to be use: 
by one of the purchasers, the question arose 
as to whom payment therefor should be 
made. The court says that, under the con- 
tract under which the wall was built, the 
party of the first part became entitled to re- 
ceive from the party of the second part the 
sum agreed upon when the party of the sec- 
ond part, or his assigns, erected a building 
upon the premises which made use of the 
wall. There is no allegation in the com- 
plaint that that right has been assigned to the 
purchaser. He acquires his right solely as 
the grantee of the property owned by the 
party to the agreement who built the wall. 
Whatever may be said to be the effect of the 
covenant as to the use of the party wall by 
the party of the second part, or his assigns, 
the right to receive payment was a right 
personal to the party of the first part. The 
court depends upon the case of Cole v. 
Hughes, 54 N. Y. 444, in which it was said: 
“The first question to be determined is 
whether the right to compensation is in the 
plaintiff or in the owner of the wall. It is 
claimed that it passed to the grantee of the 
lot on the ground that the covenant to pay 
ran with the land. When the conveyance 
was made, D. conveyed all his interest in the 
lot, and, as appertinent thereto, in the party 
wall. For this interest the grantee paid, and 
he got all he paid for. There is no reason in 
equity why he should also receive payment 
for some portion of the cost of building the 
party wall. The money to be paid was not 
for anything which had been done upon D’s 
lot, but for something which had been done 
upon the other lot, and it no more passed to 
D’s grantee than it would if he had built a 
house upon the other lot, using the party 
wall, and the other partv had agreed to pay 
him whenever he or his heirs or assigns 
should occupv it.” It is held, therefore, that 
the payment is due to the partv to the agree- 
ment, and not to the grantee of the lot. The 
court is also supported in this holding by the 
case of Sebald v. Mulholland, 155 N. Y. 455, 
50 N. E. 260. 
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